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Preface

The remit for this Review and for the structure of this Report is the Review’s terms of reference. These are set

out in Appendix A to the Report. A major requirement is for the Review to make an appraisal of the proposals

for legislative change provided to Government by the Board of the WorkCover Corporation of South

Australia in November 2006. The background to these proposals is outlined in the Introduction to the Report.

In undertaking the task of reviewing the WorkCover Corporation proposals the Review is required, in its

recommendations, to ensure a balance between fair and equitable financial and other support to injured

workers that is delivered efficiently and equitably to enable the earliest possible return to work and scheme

affordability for South Australian employers.

The stipulated affordability requirements are expressed in terms of an average employer levy rate that is

reduced and contained within the range of 2.25 percent to 2.75 percent by July 1 2009 and that the scheme

should be fully funded as soon as practicable, having regard to the other objectives. The costing of the

Review’s recommendations against these requirements has been undertaken by PricewaterhouseCoopers

Actuarial Pty Ltd (PwC).

The investigations of the Review were assisted by written submissions received by it, together with an

extensive process of consultation with a very wide range of stakeholders and persons with specialist

knowledge and experience of the South Australian scheme. The Review attended a number of forums

involving injured workers and other scheme stakeholders. The individuals, organisations and associations who

made submissions and/or participated in the formal consultation process are listed in Appendix B to the

Report. The Review wishes to express its thanks to all those who were so generous with their time and who

assisted the Review’s understanding of so many of the nuances of the scheme through the sharing of their

knowledge and experience.

This consultation process threw up many issues concerning the operation of the South Australian scheme.

Any attempt to pursue the full range of such matters would have required time and resources beyond that

available to this Review and would have needed a multi-volume report to do justice to them. However, it is

hoped much of this information has been able to inform the core findings and recommendations of the

Review.

In conducting its investigations the Review incurred some special debts. The examination of the November

2006 WorkCover Corporation proposals meant extensive requests for information from the WorkCover

Corporation. Assistance in this regard was supplied from all levels of the WorkCover Corporation. Mention

should be made of Julia Davison, Benjamin Sporton, Tas Carabelas and Paul McEvoy among many

WorkCover Corporation personnel who patiently and graciously responded to such requests. Special thanks

must be given to Ryan Orange, who bore the brunt of such requests, and who responded promptly, cheerfully

and with enormous professionalism to them with a willingness to work beyond normal office hours.

With the reviewers being based interstate, the Review needs to express enormous thanks and appreciation to

the logistical and other support given to it by Tim O’Loughlin and Bill Cinnamond. Notwithstanding the

pressures of an extremely demanding range of other responsibilities, Tim O’Loughlin managed to give time
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and attention to ensuring that the Review was able to function smoothly and was the source of quiet and

cheerful support. Bill Cinnamond provided the backbone to the organisational aspects of the Review. He

maintained all aspects of the Review secretariat with awesome skill and efficiency. As a result, the meeting

schedule and other aspects of the consultation process proceeded seamlessly and without hiccough. Bill also

assisted in so many other ways.

The Review’s terms of reference state that it may, “at its discretion, arrange for independent actuarial

evaluation” of its proposals. In fact, the Review has been a tandem exercise between the principal reviewer

and PwC. Behind the PwC initials stand individuals; in this instance, Samantha Fuller and John Walsh.

Samantha has, with great industry and insight, provided much of the actuarial and allied understanding of the

dynamics of the South Australian scheme that can be seen in chapter 2 of this Report. She has been a

wonderful asset to this Review. John Walsh is the doyen of Australian actuaries working in the field of

accident compensation schemes. He has been recognised by his peers with the award of Actuary of the Year

by the Institute of Actuaries of Australia in 2001. He has a deep and highly nuanced understanding of the

dynamics of accident compensation schemes which has been invaluable in the conduct of this review. He is

also a wonderfully humane individual and a joy to work with. I am privileged to call him both a colleague and

a friend.

Alan Clayton

Bracton Consulting Services Pty Ltd

December 2007
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Summary of Recommendations

1 That weekly payments of compensation be paid at the rate of the worker’s pre-injury average weekly

earnings (PIAWE) for a period of 13 weeks from the commencement of the claim.

2 That at the end of 13 weeks on payments, there be a step-down to 80 percent of the worker’s PIAWE.

3 That a Working Party be established to determine a stepped increase in the level of total remuneration

available to injured workers with partial incapacity according to the number of hours worked.

4 That the approach to the assessment of ‘average weekly earnings’ adopted by the other Australian

jurisdictions, in terms of what the worker had earned in the previous 12 months or lesser period as

appropriate, be adopted.

5 That section 39 of the Workers Rehabilitation and Compensation Act 1986 (WRCA) be amended to

provide for adjustment of weekly payments of compensation at the time that such an adjustment falls

due under an award or enterprise agreement with the annual adjustment of benefits applying in other

cases.

6 That the cap on the maximum average weekly earnings of a worker remain at the current level of twice

State average weekly earnings.

7 That the proposal to amend the WRCA to provide for work capacity reviews using the Victorian model

is supported, with the proviso that such review occur at 130 weeks rather than two years of receipt of

weekly benefit payments.

8 That the proposal to amend the WRCA to allow the compensating authority to deem a level of earnings

for a partially incapacitated worker in the first two years of a claim be supported, but only on the

condition that this is accompanied by a similar safeguard, such as a Ministerial directive, that such a

provision is of the nature of a ‘reserve power’ only to be used in exceptional circumstances.

9 That alternatively, and perhaps preferably, it be stipulated that this capacity in the compensating

authority to deem earnings is a power that can only be exercised after 130 weeks of receipt of weekly

benefit payments.

10 That the current approach to dealing with the duration of the entitlement to medical and like services

within the South Australian workers’ compensation scheme be retained.

11 That the South Australian workers’ compensation scheme adopt a whole person impairment approach

for the assessment of the lump sum benefit for non-pecuniary loss and that choice of the particular

instrument/s to be adopted be taken after consultation with the Australian Medical Association and,

more particularly, the various specialist medical colleges.

12 That the whole person impairment thresholds that should operate in relation to the adoption of this

approach should be at 5 percent whole person impairment for physical impairment and 10 percent

whole person impairment for psychiatric impairment.
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13 That, as with the current Victorian arrangements, the scaling/calibration of impairment benefits be

effected in a manner that differentially benefits more seriously injured workers.

14 That the maximum amount payable as compensation for non-economic loss be increased to $400,000

(the new prescribed sum).

15 That the lump sum payment upon the death of a worker be the prescribed sum ($400,000).

16 That the general structure of lump sum death benefits that operates in the Victorian workers’

compensation system be adopted.

17 That the family members of a deceased worker have an entitlement to specialist counselling services.

18 That the existing exclusion on access to common law be maintained.

19 That the model of dispute resolution outlined in the Stanley Review be adopted; namely a process

moving from conciliation; a full hearing at arbitration; appeal to a single presidential member; appeal to

the Full Supreme Court with special leave.

20 That Medical Panels be introduced, embodying the combination of structures and approaches, drawn

from the Victorian and Queensland models, in the manner outlined in the WorkCover Corporation

proposals.

21 That the Review supports the principles that lie behind recommendation 13.1 to change the structure of

legal fees and to increase the relativities of legal payments in order to provide higher and

proportionately greater fees for work at the conciliation and arbitration stages of the dispute resolution

process. However, the precise level of such payments should be a matter for determination after

consultation with the Law Society and other relevant professional groups covering legal representatives

in this area.

22 That the Review guardedly supports making a regulation pursuant to section 88G of the WRCA to limit

the amount a worker’s solicitor can recover from a worker by way of costs, to that amount which is

payable by WorkCover to a worker under the WRCA.

23 That the Review supports the proposal to allow for an order for costs to be made personally against a

solicitor where costs are incurred solely as a result of the fault of the solicitor.

24 That the Review does not support the proposal to put workers ‘at-risk’ on costs in the event that a

matter proceeds to judicial determination.

25 That the Review supports the proposals that

a where weekly payments of income maintenance are discontinued under s36, that the weekly

payments are not reinstated for the duration of the dispute;

b if the dispute is found in the worker’s favour, arrears of weekly payments should be paid, with

interest.

26 The Review further recommends that the reasonableness of decision making by the scheme agent in

relation to high impact areas, such as the termination and suspension of benefits should be a significant
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element feeding into the agent’s remuneration. It also draws attention to its further recommendation

that the proposed office of South Australia WorkCover Ombudsman should have a role in monitoring

various trends in the workers’ compensation system including the nature and quality of decision

making in relation to key impact areas within the workers’ compensation scheme such as the 130 week

review and termination and suspension of benefits.

27 While the Review has no objection to the recommendation to give WorkCover the power to remove or

suspend the power of a self-insurer to discontinue payments where it is satisfied that the power is being

improperly applied, it feels that it is essentially redundant because the Corporation already has power to

take such action under section 63(6) of the WRCA.

28 That the required notice period that a compensating authority must give before ceasing weekly benefits

of compensation is:

0 – 12 weeks – 7 days

12 – 52 weeks – 14 days

52+ weeks – 28 days

29 That the Review supports in principle the proposal to increase the statutory cap on the WorkCover

Levy to 15 per cent with appropriate transitional provisions, but due to the likelihood of unintended

consequences urges that implementation be preceded by wide consultation with industry groups.

30 That the Review supports the proposal to allow the WorkCover Board to set the minimum levy.

31 That the Review supports in principle the proposal for a change in the basis for the payment of the

WorkCover Levy, but notes that the careful attention will need to given to the first year transitional

provisions.

32 That the Review supports the proposal to remove the requirement to register and pay a levy for

employers with leviable remuneration of less than $10,000 a year unless a claim is lodged by one of

their workers.

33 That the current 200 employee size requirement be removed as an independently determinative

requirement for the grant, continuation and conditions, of self insurance status.

34 That a size requirement be maintained as one of the relevant matters to which, pursuant to section 60(6)

of the Act, the Corporation will have regard in deciding whether to grant, renew or reduce a period of

registration as a self insurer.

35 That this size requirement be expressed in terms of leviable remuneration of $11.5 million or more and

that this figure be subject to annual indexation according to movements in South Australian average

weekly earnings.

36 That, if it is thought necessary to protect this process against unmeritorious applications from very

small enterprises, in the calculation of the amount of leviable remuneration for this purpose, the

amounts paid to individuals above three times State average weekly earnings are to be disregarded.

37 That, when considering whether to grant, renew or reduce a period of registration as a self insurer, this

size requirement be considered in conjunction with the five criteria relating to financial ratios in the
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Self Insurer Code and that an employer be required to demonstrate compliance with four of the six

measures and substantial compliance with the remaining two.

38 The Review supports the WorkCover Corporation proposal that the WRCA be amended to allow for

groups of incorporated associations to qualify for registration as self-insurers.

39 The Review supports the WorkCover Corporation proposal that the WRCA be amended to allow for the

recognition of corporate restructures and reorganisations. In particular, that there be vested a discretion

in WorkCover to transfer, split, amalgamate and/or extend registrations where appropriate. However,

that action taken pursuant to such a discretionary power should be open to appeal.

40 The Review supports the WorkCover Corporation proposal that the WRCA be amended to allow for the

change of the nominated employer in a self-insured group.

41 That the Review supports the proposal that the one-in-all-in rule be incorporated in legislation.

42 That, in light of the present level of prudential and other protections to the Compensation Fund, the

Review does not see the need to make the change contained in the WorkCover Corporation

recommendation.

43 That the rebuilding of the South Australian workers’ compensation system as a financially viable

scheme, based upon quality prevention and return to work outcomes, be undertaken within the

sustainability principles of the South Australia Strategic Plan

44 That the WorkCover Corporation engage with existing workforce development strategies and

initiatives, such as South Australia Works, Industry Skill Boards and Group Training Organisations, to

enhance the employment opportunities for injured and ill workers.

45 That the lessons from initiatives for transitioning the long term unemployed to employment, such as

Goal 100, be assessed by a body such as the National Institute for Labour Studies for their application

to long term workers’ compensation beneficiaries.

46 That the remuneration paid to apprentices and trainees be exempt from the calculation of leviable

remuneration, in line with existing provisions in Victoria and New South Wales.

47 That the WorkCover Corporation establish a Return to Work Fund, similar to that existing in Victoria,

to fund innovative and quality initiatives for improving return to work outcomes.

48 That the WorkCover Corporation build upon existing initiatives to make the fostering and facilitating of

more supportive workplace cultures within and across the scheme employer community (both levy-

paying and self-insured) a key part of its regulatory mission and programme.

49 That a system of provisional liability be introduced in order to ensure that payments to injured and ill

workers are not unnecessarily delayed and that rehabilitation and return to work efforts can be began as

soon as possible. It is proposed that this provisional liability would be accepted for up to twelve weeks

of income replacement and for a maximum of $5,000 in medical and like costs.

50 That, in order to encourage early reporting, there be a rebate of the employer excess to employers who

report claims to the scheme agent within 48 hours of the notification of the claim to the employer.
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51 That South Australia introduce a system of workplace-based Rehabilitation and Return to Work

Coordinators (RRTWC) to apply to any workplace with 30 or more workers with the aim, after three

years, to extend its operation to workplaces with 20 or more workers.

52 That the position of a RRTWC must be held by an employee at the workplace and must not be

contracted out.

53 That the Rehabilitation Department within the WorkCover Corporation be properly resourced for the

effective administration of (a) the processes necessary to develop and implement a system of

workplace-based rehabilitation and return to work coordination; (b) the processes for the accreditation

and reaccreditation of RRTWCs; and (c) matters ancillary to the operation of this system, including

ensuring that the operations of the scheme agent are conducted in a manner that supports a workplace-

based focus to return-to-work activity.

54 That there be established a Return to Work Inspectorate within the WorkCover Corporation to oversee

the Corporation’s responsibilities in relation to return to work. This would include advice and

information and also the management of its section 58B and 58C responsibilities.

55 That there be a ban on redemption payments except in the situations where

a there is an ongoing weekly benefit of $30 a week or less;

b the worker is 55 years of age or older and all reasonable return to work, rehabilitation and

retraining options have been exhausted and there is no foreseeable prospect of the worker

returning to work; or

c there exist exceptional circumstances where there is an overwhelming social interest in finalising

the matter.

56 That the WorkCover Corporation develop procedures and guidelines to ensure that the intent of these

restrictions on the circumstances of redemption payments is not undermined by ambiguity or

uncertainty.

57 That the WorkCover Corporation and Employers Mutual develop an enhanced capability and capacity

base for claims managers and associated staff through training and other initiatives which include:

a a comprehensive and coherent set of training arrangements such as those developed by the New

Zealand ACC; and

b involvement by staff of the WorkCover Corporation and Employers Mutual in the post-graduate

training programmes conducted by the Personal Injury Education Foundation.

58 That the WorkCover Corporation, Employers Mutual and SISA develop a scholarship fund which will

provide at least three scholarships a year; one to a WorkCover Corporation employee, one to an

employee of Employers Mutual and one to the employee of a self insurer to undertake a PIEF post-

graduate course.
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59 That the WorkCover Corporation continue to build upon current initiatives and establish an

organisational skill and competency base commensurate with the needs of a sophisticated, active

regulator.

60 That the WorkCover Corporation further investigate the establishment of an ongoing strategic alliance

and partnership with TRACsa similar to that which exists between the Ontario Workplace Safety and

Insurance Board and the Institute for Work and Health.

61 That the Minister refer the question of an appropriate framework for advice, support and representation

of workers and employers, in relation to workers’ compensation matters, to the Workers Rehabilitation

and Compensation Advisory Committee (WRCAC) or some equivalent stakeholder forum for

consideration and advice.

62 That the WRCAC or equivalent stakeholder forum include the participation of representatives of

existing injured worker support and advocacy groups in undertaking this process of consideration and

advice.

63 That there be introduced a Code of Workers’ Rights similar to the Code of ACC Claimants’ Rights

contained in the New Zealand Injury Prevention, Rehabilitation, and Compensation Act 2001 with

similar mechanisms for redress in cases of violation of the Code.

64 That the Code of Workers’ Rights be given statutory expression as a schedule to the WRCA.

65 That there be established the Office of South Australia WorkCover Ombudsman as an independent

office reporting to the Minister for Industrial Relations. This office will discharge a complaints

investigation role in relation to all matters relating to the operation of the WorkCover scheme. As well

the office will report on any systemic issues that lie behind patterns concerning individual complaints.

This should include the reasonableness of decision making by the scheme agent. It is important that the

Office of South Australia WorkCover Ombudsman is appropriately resourced so that it can report upon

individual cases in a timely fashion and have the capacity to undertake wider analysis of any systemic

features underlying complaints.
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1 Executive Summary

1.1 Introduction

There is one issue concerning the current South Australian workers’ compensation system upon which there is

widespread agreement. That is the judgment that the scheme is failing to fulfil a number of the objects of the

Workers Rehabilitation and Compensation Act 1986 (WRCA) as enumerated in section 2 of that Act. In

particular, and most relevant to this Review, there is the failure of the scheme created by the WRCA to

provide “for the effective rehabilitation of disabled workers and their early return to work” (section 2(a)(ii)).

The consequences of this is that the scheme has been deficient in reducing the “overall social and economic

cost to the community of employment-related disabilities” (section 2(a)(iv)) and in ensuring “that employers’

costs are contained within reasonable limits so that the impact of employment-related disabilities on South

Australian business is minimised” (section 2(a)(v)).

These are matters that have exercised the minds of many within the South Australian workers’ compensation

system, including the Board of the WorkCover Corporation of South Australia (WorkCover Board). The

WorkCover Board, in November 2006, provided to Government a document entitled ‘Proposed legislative

change to the South Australian Workers Rehabilitation and Compensation Scheme’. The case presented in

this document is that, since the reappointment of the Board in mid-2003, extensive work by it has highlighted

several critical aspects of the WorkCover scheme where change is required in order to ensure the future social

and economic sustainability of the scheme.

The November 2006 proposals enumerates measures taken by the Board in attempting to refocus the

WorkCover Corporation on the primary objective of achieving timely and sustainable return to work.

However, the Board has concluded that “South Australia’s inadequate return to work outcomes and the

associated deterioration in the funding position are not likely to be sufficiently addressed through improved

Scheme management alone.” Accordingly, the November 2006 proposals document sets out a range of

suggested legislative changes which it considers necessary to achieve scheme turnaround.

According to its terms of reference, a major task for this Review is to consider the WorkCover November

proposals and to make recommendations to the Minister for Industrial Relations about these proposals,

including modifications of and alternatives to them, having regard to certain stipulated objectives. These

objectives are that:

 injured workers should receive fair and equitable financial and other support that should be delivered

efficiently and equitably and enable the earliest possible return to work;

 the average employer levy rate should be reduced and contained within the range of 2.25% to 2.75%

by July 1 2009; and

 the scheme should be fully funded as soon as practicable having regard to the above objectives.

These objectives are supplemented by other elements of the terms of reference which include attention to the

balance between equitable provision for the needs of injured South Australian workers and scheme

affordability for South Australian employers as well as the adequacy and efficiency of incentives for
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employers for injury and illness prevention and the effective rehabilitation and return to work of injured and

ill workers.

1.2 State of the South Australian Scheme

1.2.1 Introduction

In terms of structure, the South Australian system is a publicly underwritten scheme, with outsourced claims

management (to a monopoly provider). It is predominantly a periodic benefit scheme for income support. On

this basis, the most comparable schemes to that of South Australia would seem to be those of New South

Wales and Victoria; while there are significant differences between these three schemes, all three are public

underwritten, all outsource their claims management, and all are predominantly periodic benefit schemes,

with varying degrees of access to lump sum type benefits. Queensland is the other publicly underwritten

scheme, and some characteristics of its scheme are relevant to a comparison with South Australia.

1.2.2 Benefit entitlements

In terms of major benefit entitlements, the relative position of the South Australian scheme with comparator

Australian jurisdictions is as follows

Benefit type South Australian position

Income replacement South Australia’s benefits are the most fair of comparable schemes, both in terms
of benefit levels and “step downs” (ie duration on each benefit level). However,
there is limited success in South Australia in returning partially incapacitated
workers back to work.

Medical and
Treatment

South Australia’s entitlements are in line with other schemes, in paying all
reasonable costs (Victoria is somewhat more restrictive).

Statutory Lump Sums South Australia’s benefit entitlements are at the mid- to lower-end of entitlements
to statutory lump sums, but the process and basis of assessment is more likely to
lead to disputation than in other schemes.

Common Law Common law rights against South Australian employers were abolished for injuries
occurring on or after 3 December 1992. Both Victoria and NSW have restricted
access to common law (with higher levels of utilisation in Victoria).

Redemptions In South Australia redemptions are a significant part of the scheme, but are
negligible in both NSW and Victoria.

Legal South Australia has a lower percentage of legal costs than either NSW or Victoria.

1.2.3 Premiums

For the 2006-07 year, South Australia has the highest headline premium of Australia’s major schemes:
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Jurisdiction
2007-08 average premium rate
(% wages)

Ratio to SA
premium rate

NSW
1.86% 62%

Victoria
1.46% 49%

Queensland
1.15% 38%

South Australia
3.00%

Relative to South Australia, employers would see discounts of over 35 percent, 50 percent and 60 percent

when looking at the headline rates of New South Wales, Victoria and Queensland, respectively.

Around five years ago most of the schemes had average premium rates in the range 2.5 percent to 3 percent of

wages. In the case of the four largest schemes other than South Australia, experience over the past five years

has been very favourable, due to a combination of continuing reductions in claim frequency; a strong

economy, facilitating employment opportunities; favourable investment returns, providing significant

contributions to underlying financial strength; and more active claims and injury management.

Notwithstanding the existence of many of these trends also in South Australia, the scheme is conspicuous in

not capitalising on them in overall performance. The South Australian scheme premium rates have stayed at

or around 3 percent for the whole period, apart from a brief reduction to 2.46 percent which exacerbated the

scheme’s financial difficulties.

As has been mentioned, there are difficulties in comparing premium rates between jurisdictions. In order to

make comparisons more meaningful, the Workplace Relations Ministers Council has, for a number of years,

commissioned benchmarking reports which attempt to achieve a greater standardisation between jurisdictions.

Even after such attempts have been made, the average premium rates in South Australia are still significantly

higher than those in comparator Australian schemes. PriceWaterhouseCoopers (PwC), for the purposes of this

Review, has analysed the relevant Australian Bureau of Statistics data to see whether the differences can be

explained on the basis of South Australia having a greater proportion of small business compared to other

jurisdictions or whether there is a more risky profile of South Australian businesses. This analysis showed that

the proportion of South Australian businesses that fall within the ‘small business’ category is not greater than

that of other Australian jurisdictions but that South Australia has a “more risky” industry mix than comparable

states.

In terms of the scheme funding ratio (that is the ratio of assets to liabilities) South Australia has by far the

weakest funding position of comparative jurisdictions. While Victoria, New South Wales and Queensland are

more than fully funded (ie having a funding ratio in excess of 100 percent), the South Australian funding ratio

at 30 June 2007 was only 64.7 percent with an unfunded liability of $844 million.
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1.2.4 Return to work outcomes

A key failing of the South Australian scheme has been in its performance in terms of achieving return-to-work

outcomes. One measure of this performance is the Return to Work Monitor survey run on behalf of the Heads

of Workers Compensation Authorities by Campbell Research & Consulting Pty Ltd. It reports on return to

work outcomes and injured workers’ perceptions of the return to work process. For 2006-07 it reported a

return to work rate (workers who had returned to work seven to eight months after their claim) for South

Australia of 77 percent compared with New South Wales (86 percent), Victoria (85 percent) and Queensland

(85 percent). In terms of durability of return to work (workers who were still in employment seven to eight

months after their claim) the South Australian rate was 65 percent compared to those in New South Wales (78

percent), Victoria (76 percent) and Queensland (78 percent).

As well, PwC, for this Review has compared the experience of South Australia with that of New South Wales

and Victoria on three measures: the rate of continuance on income maintenance; the average income benefit

rate and income benefit payments per $ billion of wages. This analysis very starkly contrasts the differential

performance in South Australia compared with these other two jurisdictions. First benefit continuance rates

are shown in the following graphic.

Continuance rates
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This shows that, while around 30 percent of claimants in New South Wales and Victoria who were in receipt

of weekly benefits at around four months post injury are still on such benefits two years post injury, in South

Australia around 80 percent of claimants receiving weekly benefits around four months post injury are still

receiving them two years post injury. It is likely that this figure for South Australia is somewhat overstated

due to the irregularity of employer reimbursement claim payments, but the WorkCover Corporation actuary

nevertheless acknowledges that the South Australian experience is much worse than that of New South Wales

and Victoria.

Secondly, the average income benefit rate.
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Average benefit rate ($pa)
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This graphic shows that in the case of average weekly benefits, the NSW and Victorian schemes pay similar

average amounts, in the range $20,000 to $25,000. The South Australian scheme pays an average of around

$30,000 or more – roughly 20 percent to 30 percent higher.

Finally, benefit payments as a percentage of wages.

Income benefit cost per $bn wages
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Source: Figure 6 from the PricewaterhouseCoopers analysis for this Review

The message from this graphic is that, in terms of weekly benefit payments as a proportion of covered wages,

the South Australian rate is around three to four times that of Victoria and New South Wales.

1.2.5 Claims management

The schemes of South Australia, New South Wales and Victoria all outsource their functions of claims

management to “claims agents” – in the case of New South Wales and Victoria (and until recently South

Australia) there are multiple agents. As from 1 July 2006 (and earlier in relation to one former claims agent),

South Australia has a monopoly claims agent, Employers Mutual (EML).
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The South Australian system of claim agent remuneration is structurally similar to those of NSW and

Victoria. However the main differences expose the scheme to not achieve improvements in very important

areas. In particular, the main components of Performance Fee and Outcome Fee are available for

improvement in claims more than one year in duration. In theory a rational approach to claims management

would be to focus on short term claims management in order to achieve longer term outcomes – and so this

issue would “take care of itself”. From the perspective of the Review, it may have been more effective to

place greater direct performance measures on short term claim outcomes such as return to work.

Secondly, again from the perspective of the Review, there seems to be a need to place greater weight upon the

effect of High Value Work Practices – currently, these attach only to a relatively small part of the

Performance Fee.

Finally, in both New South Wales and Victoria the major successes of the schemes in recent years have

stemmed from active agent management by the central authority. While the contract between the WorkCover

Corporation and Employers Mutual does appear to have powerful rights of intervention, including step-in

rights, it remains to be seen how these arrangements will be given operational form in the future.

1.2.6 Dispute resolution

The South Australian dispute resolution system, which falls within the remit of the Workers Compensation

Tribunal (WCT), is similar to those of Victoria and New South Wales in some areas, but fundamentally

different in others.

Similarities include:

 the initial request for review of the decision giving rise to the claim;

 the conciliation process where disputes continue; and

 following conciliation, the opportunity for judicial determination where necessary, and perhaps later

appeal.

The major differences are:

 the lack of any provision for determinative medical assessment in appropriate matters;

 the lack of an accepted and objective permanent impairment assessment instrument; and

 the ability for injured workers to continue to receive income maintenance benefits while their claim is

in dispute.

The primary indicators of success or otherwise of the dispute process are likely to be the number of disputes

and the average duration of disputes.

Number of disputes: Excluding those matters resolved at the initial reconsideration stage and registry closures

(to give a better sense of matters actually resolved through dispute resolution mechanisms) the number of

disputes resolved in recent years has been 3,794 in 2004-05, 3,516 in 2005-06 and 2,916 in 2006-07. This

compares to around 10,000 in the New South Wales scheme, which is more than five times as large in terms

of covered wages (comparable data unavailable for Victoria).
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Average duration: The average duration to resolve a matter other than through reconsideration appears to be

around 5 months, ranging from about 4 months through reconciliation to about 7 months for judicial

interpretation. In New South Wales more than 80 percent of disputes are resolved within 6 months.

(comparable data unavailable for Victoria, although medical opinions are required within 60 days).

In summary, it appears that the frequency of disputes is far higher in South Australia than in New South

Wales, and disputes may take longer to resolve.

1.2.7 Employer incentives

At least in theory, the most transparent incentive for employers to provide safe workplaces and return to work

opportunities is through the premium system. In practice it has proven difficult to link premiums directly to

“safety”, and Australian schemes generally have some variant of credibility-adjusted experience rating,

whereby the premium charged to employers is to a greater or lesser extent reflective of their claims

experience, depending on their size.

In 2004 the McEwan Mountford Review recommended that WorkCover initiate a comprehensive overhaul of

the levy system to improve incentives for employers to support return to work. The WorkCover Corporation

has been considering a new levy system, the practical impact of which will be to reduce cross-subsidies and to

bring the system more into line with Victoria and New South Wales in respect of experience rating for large

employers, although terminology is different and more linked to the previous South Australian system.

However, the proposed South Australian threshold of $100,000 base levy is far higher than the New South

Wales equivalent of $10,000 tariff premium/$300,000 wages, and the Victorian equivalent of $200,000

wages. The impact of this is to remove direct financial bonus/penalty from medium-sized employers.

In terms of levy rate caps, South Australia currently has an overall cap of 7.5 percent (2.5 times overall

average), which is the source of much cross-subsidy between industries.

In relation to other employer incentives, Victoria, New South Wales and South Australia have specific

requirements, initiatives and incentives to employers to offer suitable employment to injured workers.

The requirements mainly consist of an obligation on the pre-injury employer to ensure early claim reporting

and facilitation of the claim process, and to provide suitable duties to an injured worker within the injured

worker’s assessed capacity to perform the duties. This latter requirement has protective exemptions for small

employers where suitable duties are not a viable option. There is also a mutual obligation on the injured

worker to accept such offers of employment. This structure is theoretically attractive, but in practice its

success or otherwise is a function of the quality of claim and injury management, and the extent to which

goodwill can be maintained between the injured worker and their (previous) employer. While there are

currently no indicators to compare this dynamic between states, the impression gained by the Review from

discussions is that the South Australian experience is poor, and this is certainly borne out by the other return

to work indicators presented above.

The initiatives and incentives refer to schemes whereby employers are offered specific financial and other

incentives (eg premium benefits) to provide employment to injured workers. These schemes exist in Victoria
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(WISE), New South Wales (JobCover) and South Australia (RISE). Again there are no specific comparable

benchmarks, however these programs are indirectly linked to retraining initiatives, and again these appear to

have been ineffectual in South Australia at a scheme level.

1.2.8 The scheme in historical perspective

1.2.8.1 The South Australian experience

One way in which to understand the current state of the South Australian scheme is in terms of the evolution

of its own history. The current South Australian scheme structure was established by the Workers

Compensation and Rehabilitation Act 1986, which brought the WorkCover scheme into being as from 30th

September 1987. As in Victoria and New South Wales, the previously privately underwritten arrangements

were replaced with a public monopoly scheme, with a stronger focus on rehabilitation for injured workers.

As with Victoria, although not to the same extent, the early years of the scheme were characterised by adverse

claims experience, particularly in poor rates of return to work by injured workers and by high common law

payments. The original target levy rate was set at 3.0 percent of wages, but had increased to 3.8 percent by the

1990-91 policy year, and the scheme had accumulated a significant deficit by June 1991 of $135 million,

corresponding to a funding ratio of 81 percent.

During 1992-93 there were a number of changes aimed at reducing costs including removal of access to

common law benefits and the restriction of eligibility for stress claims, both from 3rd December 1992. The

levy rate was reduced to an average of 3.2 percent for 1992-93 and again to 2.86 percent for 1993-94. During

this time the funding position improved temporarily to 101 percent as at 30 June 1993, but then quickly

deteriorated again.

Another suite of changes occurred in 1994-95 including the exclusion of journey claims from 1 July 1994, the

strengthening of provisions with respect to stress claims, the introduction of redemptions from May 1995, an

increase in the employer ‘excess’ from one to two weeks, and the outsourcing of claims management to nine

claims agents, effective from August 1995. The scheme deficit hit a high of $270 million at 30 June 1995,

corresponding to a funding ratio of 72 percent.

The WorkCover scheme was reasonably stable during the late-1990s, with the availability of redemptions, and

their strategic implementation, successfully extinguishing significant amounts of tail liability. At the same

time reported claim numbers continued to reduce, especially after the increase of employer liability for short

term income maintenance.

During the same period claim payments were very well controlled, reducing in real terms throughout the five

year period. The average levy rate stayed at 2.86 percent of wages during this period, allowing a gradual

erosion of the deficit such that the Scheme achieved a high-point funding ratio of 97 percent as at 30 June

2000, representing a deficit of $22 million.

The scheme began the 2000’s in an apparently healthy position with respect to both financial stability and

reputation for forward thinking as represented at various seminars and conferences. In spite of this relatively

favourable appearance, the first signs of warnings for South Australia were now beginning to emerge through

an inability of the scheme to successfully control the number of claimants continuing to longer durations on
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income benefits. Increasing use of redemptions was controlling this trend somewhat, but at the same time was

leading to a pernicious spiral effect whereby fewer short term income maintenance claimants were returning

to work, but rather were staying on benefit until receiving a redemption payout. Claims agents seemed unable

to reverse this trend through effective injury management and claims management.

Successive actuarial valuations increased the outstanding claims liability throughout 2001 and 2002, until a

major change in management and governance was made in late 2002 and early 2003. The new Board,

management and actuaries confirmed the past trends and indeed strengthened the valuation basis to recognise

an unfunded liability of $591 million as at 30 June 2003, representing a funding ratio of 55 percent. The

funding ratio had improved to 65 percent as at 30 June 2006, with an unfunded liability of $724 million. A

year later, at 30 June 2007, that funding ratio had deteriorated to 64.7 percent with an unfunded liability of

$844 million.

1.2.8.2 Victoria as a comparator

The current Victorian scheme structure was established by the Accident Compensation Act 1985, which

brought the WorkCare scheme into being as from 1st September 1985. The early years of the WorkCare

scheme were characterised by very adverse claims experience, particularly in poor rates of return to work by

injured workers, high common law benefits and high legal costs. The original average premium rate of 2.4

percent had increased to 3.3 percent by the 1990-91 policy year, and the scheme had accumulated a

significant deficit. In 1992 there was a change of government in Victoria. At this time the scheme deficit had

increased to $1.9 billion, corresponding to a funding ratio of 48 percent.

In December 1992 the Accident Compensation Act was amended, and WorkCover was created to replace

WorkCare. A major suite of legislative amendments was introduced to address the unfunded liability and

ongoing scheme cost. Because of the retrospective nature of the changes to long term weekly benefit

entitlements, the scheme achieved an immediate improvement in funding ratio, to over 80 percent at 30 June

1993. The scheme also achieved a major turnaround in claim payments, from $997 million in 1991-92 to $690

million in 1993-94.

The WorkCover scheme was reasonably stable during the mid-1990s. However, by 1997/98 the scheme had

again begun to deteriorate in claims experience. The most significant contributors to the adverse claims

experience were weekly benefits and especially common law. Major amendments were made to the Accident

Compensation Act from 11 November 1997.

In the early 2000s the Victorian scheme’s financial position continued to deteriorate, with the scheme funding

position falling to 83 percent as at 30 June 2003 following heavy investment losses. The scheme premium rate

was raised to 2.22 percent from 2000-01, where it stayed for four years.

However from the 2001-02 year, the profit from insurance operations was strong, averaging nearly $600

million per year in the five years to 30 June 2006. This allowed successive premium reductions in each year

from 2004/05 to 2007/08 which has reduced the average premium rate from 2.00 percent to 1.46 percent.

Over the same period the funding position has improved from 83 percent to 119 percent.
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The lessons for South Australia from the Victorian turnaround, particularly since 1997, seem to lie primarily

in a more direct and interactive engagement with all stakeholders across the scheme, and in particular in

developing innovative approaches, and measuring success through objective analysis. The availability of

quality data and information is an essential plank in facilitating this approach.

Stakeholders included in the target groups for improved action are:

 the Victorian community, particularly through awareness campaigns surrounding workplace safety and

the need and right to consultation between workers and employers

 scheme agents, who are responsible for managing claims. VWA has supported further education for

agent staff, but importantly has taken a “hands-on” role in specifying, monitoring and ensuring the

standards of claim and injury management and outcomes delivered by agents

 employers, and particularly small business employers, taking an industry-based approach and providing

both incentives and education for both workplace safety and return to work. Small business fora have

focused on:

– managing health and safety

– workplace insurance

– managing claims and return to work

– accessing free assistance on health and safety

– dealing with VWA

 workers, both individual and through representatives, in emphasising their right to engage with their

employers around matters of safety and workplace injury – again through community awareness and a

more direct industry-based approach

It is important to note in the context of the review proposals of WorkCover SA, that legislative amendments

in 1997 did not achieve scheme turnaround in Victoria. Moreover, the Kennett amendments of 1992, which

did have significant scheme impacts (albeit not sustainable), are not fully available in South Australia because

a significant part of the impact came from the abolition of journey claims and the restriction on common law

– South Australia already has these restrictions. The overall message is that the outcomes that accord with

scheme return-to-work goals are best achieved through a sound legislative framework accompanied by strong

and informed managerial action.

1.2.8.3 New South Wales as a comparator

The current WorkCover scheme began in 1987 after a crisis in the private insurance market with involved a

withdrawal from that market by a number of private insurers, following a period of heavy losses when several

insurers became insolvent.

In the early years of the scheme, financial experience was far better than expected and the target premium rate

dropped from 3.2 percent at the commencement of the scheme to a minimum of 1.8 percent of wages in

1991/92; over the same period the scheme developed a substantial surplus of assets over liabilities.
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As a result of this favourable financial experience there were a series of amendments which increased benefit

levels. In 1989 amendments were passed restoring limited common law entitlements with a 33 percent

impairment threshold, retrospective to 1987. In 1992 the common law threshold was reduced to 25 percent.

Additionally in 1992, there was a 20 percent increase in the statutory benefit payable after 26 weeks

incapacity and a 25 percent increase in the maximum permanent impairment lump sum available. The

landmark Court decision in Definas is also relevant, in increasing the generosity of partial incapacity benefits.

Almost immediately after the benefit changes in 1992, claims experience began to deteriorate. The main cost

drivers during this period were lump sum payments for permanent impairment and pain and suffering (both

numbers and average claim sizes), and deterioration in medical and weekly benefits beyond 26 weeks caused

by increasing duration on benefits. The scheme’s previous surplus was totally eroded, and a significant

financial deficit took its place.

In January 1996 and January 1997 two reform packages were introduced which were intended to contain

costs. In 1997 the Grellman Inquiry was held against a background of concern with the WorkCover deficit,

which at 30 June 1996 was $454 million and worsening. The key cost drivers identified in the Grellman report

at that time were permanent impairment and pain and suffering awards, claimants’ duration on weekly

benefits, commutations (redemptions) and disputes and litigation.

As a result of the Inquiry a number of changes to the New South Wales WorkCover Scheme were introduced

in 1998. While reporting and early claim continuance experience improved significantly following the

implementation of the 1998 Act, this positive trend reversed during 2000-01, largely due to worsening

disputes experience, continuing deterioration of commutation payments (redemptions) and the emergence of

common law as a real cost issue. The overall deficit of the Scheme continued to increase, and had reached

more than $3bn by 30 June 2002.

The Government established the Sheahan Inquiry into the operation of common law in New South Wales

workers’ compensation. As a result of the recommendations of this Inquiry significant changes were made to

the benefit structure of the WorkCover Scheme as contained in the Workers Compensation Legislation

Further Amendment Act 2001. In particular, revised thresholds for access to common law and commutations

were expected to significantly reduce the number of claimants going down these compensation pathways.

This was supported by an objective impairment assessment system based on the American Medical

Association (AMA) Impairment Guidelines.

Subsequent to the Sheahan Inquiry, the procedure with respect to disputes was also streamlined. The Workers

Compensation Commission now deals with disputed workers' compensation claims in New South Wales,

rather than the combination of the Workers Compensation Resolution Service and the Compensation Court.

Since 2001 there have been a number of other events which have impacted on experience, including the case

management program roll out during 2003/04 and 2004/05, to allow WorkCover to more directly influence

the service quality delivered by agents. As a result of these changes there has been a very significant reduction

in the continuance rates for weekly benefit payments, particularly since the 2001 reforms. Contrary to some

expectations, the changes in common law and commutation (redemption) lump sums following the 2001

reforms has not led to an increase in these continuance rates and have been favourable to the economic health
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of the scheme in two respects. First, the direct savings through reduced lump sum payouts and the associated

litigation and disputes and, secondly, the facilitation of income support and return to work, which has been

possible in a changed culture of injury management.

Between 1992 and 2000 the New South Wales scheme ran at a loss and accumulated a $3.5bn deficit, after

eroding the surplus it had accumulated in the early years of the scheme up to 1991. Since 2001 the lines have

reversed, and the scheme has been running at a profit, even allowing for significant reductions in the premium

rate. Over the six calendar years 2001 to 2006 the scheme experienced an average operating surplus from

underwriting of over $600m per annum. Over the past three years this strong underwriting result has been

accompanied by very strong investment results, taking the scheme’s funding ratio from 65 percent in 2002 to

104 percent at the end of 2006.

As with the Victorian scheme, the New South Wales turnaround has not been the result of a sudden reduction

in weekly benefit entitlements. Rather it has been led by a fundamental cultural change among all scheme

stakeholders including a more proactive management role for WorkCover, facilitated by a major reduction in

the availability of lump sum compensation and associated disputes.

1.3 Review of WorkCover Corporation Proposals

1.3.1 Introduction

In November 2006 the Board of the WorkCover Corporation provided to Government a document entitled

‘Proposed legislative change to the South Australian Workers Rehabilitation and Compensation Scheme’.

Subsequent to the announcement of the establishment of this Review, the WorkCover Corporation Board

released a supplementary set of legislative proposals,

The opening terms of reference for this Review are stated to be to:

 consider the proposals of the WorkCover Board detailed in its report dated November 2006; and

 make recommendations to the Minister for Industrial Relations about those proposals and any

modifications or alternatives thereto (including those relating to weekly benefits, lump sum payments

and other entitlements, levy structures, cost efficiency and dispute resolution) having regard to certain

stipulated objectives.

The two WorkCover proposal documents contain some 101 recommendations for legislative change. Many of

these proposals or recommendations concern limited technical matters and it is not the intention of this

Review to comment on every one of the proposals. However, in its November 2006 document, WorkCover

selected 18 key recommendations as being the core legislative change determinants for moving the South

Australian scheme to achieving its return to work goals. The Review addresses these core recommendations.
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1.3.2 Step-downs in weekly payments

1.3.2.1 WorkCover recommendations and rationale

The WorkCover recommendations propose to change the current South Australian framework of step-down

provisions to one based on the Victorian arrangements. These recommendations are for an immediate step-

down in weekly payments to 95 per cent of average weekly earnings to apply from the commencement of a

claim and for a further step-down at 13 weeks to 75 per cent of average weekly earnings. The rationale for the

WorkCover proposal is that the first step-down in the current South Australian scheme, at 12 months from the

first date of incapacity, “is not effectively timed to be of significant benefit to the return to work process.” In

particular, “the step-downs are too late to impose any real incentive for a worker to return to work during the

critical first months of a claim for compensation” and that “an early step-down provides added incentive for a

worker to return to work to reinstate their normal level of income. “

1.3.2.2 Review’s recommended approach

The issue of the incentive effects of benefit levels on claims duration is complex. Most workers return to work

as soon as their injuries have healed regardless of any issue of economic incentive articulated through the

benefit system. However, for some workers in unsatisfactory employment a high income replacement ratio

from workers compensation benefits is likely to increase benefit duration. The approach adopted by this

Review is similar to that advanced by the Royal Commission on Workers’ Compensation in British Columbia

in its 1995 report, namely:

The commission recognizes that not all workers require the return-to-work incentive created by a replacement

rate of less than 100% of net average earnings. At the same time, the studies noted earlier cannot be totally

ignored, although they should be interpreted cautiously. In light of these factors, the commission concludes

that if a replacement rate adjusted downward to reflect the need for return-to-work incentives is to be adopted,

it should be a modest one.

In terms of a long-term, sustainable approach, the answer lies in the creation and sustaining of a positive work

culture more widely across industry in South Australia. The empirical record, exemplified in reviews such as

the Michigan Disability Study, emphatically demonstrate that the strongest correlate to early and durable

return-to-work outcomes is a positive and sustaining workplace culture.

In facing the task of framing a recommendation in relation to the future step-downs in the South Australian

scheme, the Review needs to balance two competing considerations. The first is the equity principle that the

benefit structure should, as far as possible in monetary terms, replace the losses brought about by a

compensable injury or illness. The second is to be cognisant of the overall general message of the economic

literature in relation to return-to-work incentives associated with levels of income replacement.

Taking both considerations into account, the Review recommends that weekly payments of compensation

should be paid at the rate of the worker’s pre-injury average weekly earnings (PIAWE) for a period of 13

weeks from the commencement of the claim. This would ensure that there is near to full income replacement

for most injured and ill workers over the entire period of their claim. For instance, most fractures have a

healing period within six weeks and most other injuries would have a healing period within a 13 week

timeframe. It means that most workers will not suffer financial disruption that could interfere or otherwise
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jeopardise their medical and vocational rehabilitation and return to work after injury or illness. It was

significant that during the consultation period of this Review, there was employer resistance, (particularly

from self-insured employers) to an immediate step-down such as proposed in the WorkCover Board

recommendations on the grounds that it would antagonise workers and complicate both the employment

relationship and the efforts at rehabilitation and return to work.

The Review then proposes a step-down at the end of 13 weeks on payments to 80 percent of the worker’s

PIAWE. This level of step-down is, of course, not as steep as that contemplated by the WorkCover

recommendations. What the appropriate level should be is a matter of judgment representing a balance

between the equity considerations of ongoing full income maintenance and the return to work incentive.

As well, the Review proposes that there should be a stepped increase in the partial incapacity benefits,

according to the level of return to work, after the proposed 13 week step-down. The Review recommends that

a Working Party be established to determine the particular elements and relativities of such a stepped

increase.

1.3.3 Definition of average weekly earnings

1.3.3.1 WorkCover recommendation and rationale

The WorkCover Corporation recommendation is to amend the definition of average weekly earnings in the

WRCA to reflect what the worker had earned in the previous 12 months employment, or a lesser period as is

appropriate, reflecting the equivalent Victorian provisions. The rationale for the WorkCover proposal is that

the current definition of AWE in the WRCA operates in a prospective fashion and hence there is uncertainty

of calculation around issues such as the possibility of future promotion or pay increases, overtime and certain

allowances which is reflected in a high level of disputation over these issues.

1.3.3.2 Review’s recommended approach

This Review supports the general approach proposed by the WorkCover Corporation to move from a

prospective to a retrospective basis for ascertainment of a worker’s AWE. The seeming greater fairness of a

prospective approach is essentially belied in practice due to the often speculative nature of the possibility of

promotion or the like and this speculation has been productive of a high level of disputation. On the other

hand, while a retrospective approach provides a greater basis of certainty for calculation it can lead to a level

of injustice in the individual case.

In areas where such injustice can be addressed without introducing an unacceptable level of complexity in

administration, the scheme should attempt some accommodation. One area where it seems that this could be

done is in relation to the adjustment procedure in section 39. Given that the actual payment of the weekly

payment benefit will be effected by the worker’s employer, and subsequently reimbursed by the scheme

agent, that employer will be making the wage adjustments to all employees in accordance with an enterprise

agreement, award or other applicable industrial instrument. In this situation, it makes sense, and preserves the

equity of the situation of the injured or ill worker, both individually and vis a vis their fellow employees, that

the adjustment to the weekly benefit compensation rate occur at the time that it falls due rather than on the

anniversary of incapacity. Where this arrangement cannot be facilitated either because there is no such
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industrial instrument in place or where there is no ongoing connection with the employer (in particular, direct

payees of the scheme agent) then the annual adjustment process would apply.

1.3.4 Cap on average weekly earnings

1.3.4.1 WorkCover recommendation and rationale

The WorkCover recommendation is to amend the WRCA to provide that maximum average weekly earnings

payable to an injured worker be capped at $1,190 (indexed). The WorkCover Corporation proposals do not

advance this recommendation as a design element to manage liability because its introduction would affects

only about six percent of claimants in the South Australian scheme and about two to three percent of total

weekly payments. Thus a reduction of the cap to the Victorian level would only reduce the underlying scheme

cost by around $5 million a year (0.03 per cent of wages). The major stated rationale appears to be that it

would “provide an incentive for higher paid workers to return to work earlier.”

1.3.4.2 Review’s recommended approach

The Review is not persuaded of the need to make the change recommended by the WorkCover Corporation. It

is not advanced by WorkCover as a significant cost saving initiative, since the estimated savings resulting

from it are estimated at only in the vicinity of 0.03 percent of wages. The magnitude of such savings would,

of course, increase if a greater percentage of workers had earnings above the cap as seems likely to occur.

However, the disruptive effect and the administrative cost of administering it seem to the Review to outweigh

any imperative for making the change. This disruptive effect will be increased, particularly in areas such as

the mining industry, in the wake of the predicted boom in some sectors.

In terms of general scheme design, it is desirable that workers’ compensation schemes should, within their

statutorily defined coverage parameters, be as comprehensive as possible. There is general consensus among

the Australian schemes that there should be a statutory cap and limit upon the dollar level of income

replacement, particularly as very high income earners can protect those earnings in the private insurance

market. However, this protective approach should operate at a relatively high level and the current cap at

twice State AWE appears to the Review to achieve this objective.

1.3.5 Work capacity reviews

1.3.5.1 WorkCover recommendation and rationale

The WorkCover recommendation is to amend the WRCA to provide for work capacity reviews to occur at the

end of the second year after the injury using the Victorian model. The WorkCover proposals argue that where

an injured worker is seriously and permanently incapacitated, such that return to work is not possible, the

workers’ compensation scheme should provide ongoing adequate compensation and rehabilitation services to

ensure their restoration to the community is supported. However, it is not the intention, nor the role of a

balanced workers compensation scheme to provide ongoing compensation – beyond a reasonable timeframe

in which medical and vocational rehabilitation can be delivered and achieve an outcome – for less seriously

injured workers with return to work prospects and capacity for work.
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1.3.5.2 Review’s recommended approach

The issue of work capacity stands at the heart of the matters which underpin the terms of reference for this

Review. This issue should be understood in an extended sense, rather than being simply confined to the

process for the determination of ongoing benefit entitlement at the 130 week mark of benefit receipt. In its

extended sense, work capacity assessment is an integral part of the activities of the scheme agent in

implementing a comprehensive and coherent programme, focused from the early life of the claim, in

maximizing the return to work outcomes for injured and ill workers. Work capacity assessment in this regard

is an instrument for determining the capabilities and needs of an injured or ill worker in order to guide the

direction of vocational rehabilitation initiatives and any necessary retraining or skill enhancement required to

bridge the gap between the worker’s residual skills and capacity (including work readiness) in order for the

worker to return to work in suitable employment.

In the more circumscribed use of work capacity assessment, for the determination of ongoing entitlement to

weekly benefits of compensation beyond 130 weeks of benefit receipt, it is perhaps not so much the work

capacity assessments themselves, but what flows from them that is critical. It is important that these issues are

clearly articulated and understood. The position taken by the Review involves two bookend propositions. The

first is that the South Australian scheme needs to be very strongly focused upon the attainment of early and

durable return to work. The second is that there does need to be a clear understanding of the boundary point of

the system in terms of the weekly payments of compensation to workers who have a current work capacity.

This point, in the Review’s recommendation, is at 130 weeks of benefit duration. Not only should this point

be clear but the process for determining ongoing benefit entitlement should also be so characterised.

The starting point for the Review was that of the current arrangements governing what is generally referred to

as the ‘second year review’ and, in particular, the operationalisation of section 35(2)(c) of the WRCA. It

appears to the Review that the statutory process, which on its face, seems reasonably clear and straightforward

has, in practice, become opaque and tortuous. It appears that there are similar difficulties in attempting to

apply the suitable employment requirements for the two year review process. In particular, there are practical

difficulties concerning the requirement that a ‘job matching’ exercise be undertaken in which the

compensating authority must establish that a particular injured worker is able to enter into particular types of

employment.

The Review has toyed with the idea as to how a set of provisions, which were robust both in concept and

potential operation, that would clearly delineate ongoing benefit entitlement on a realistic appraisal of

capacity for suitable employment could be grafted by way of amendment to the current South Australian

statutory measures. It has come to the view that weight of precedent and cultural practice is such that a new

direction needs to be taken.

The approach set out in the Victorian Accident Compensation Act 1985, and recommended in the WorkCover

Corporation proposals, does provide a greater clarity of delineation on the basis of whether or not a worker

has a current work capacity. Given the need for clarity, the Review, with some reservations, supports the

WorkCover recommendation.
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1.3.6 Deemed earnings

1.3.6.1 WorkCover recommendation and rationale

The WorkCover recommendation is to amend the WRCA to replicate the Victorian provisions to allow the

compensating authority to deem a level of earnings for a partially incapacitated worker in the first two years of a

claim. The rationale is that one of the key factors in the performance of the Victorian scheme is that the

Authority can discount weekly payments before 104 weeks on the basis of the worker’s current capacity to

perform suitable employment as defined by that scheme’s legislation and which is easier to establish than in

South Australia.

1.3.6.2 Review’s recommended approach

There is a potential enticement for an insurer, or the scheme agent in the case of South Australia, particularly

where there may be strong incentives in the agent contract connected to liability savings, to use deeming

provisions to achieve benefit discontinuance or diminution as an alternative or a parallel path to active return

to work management. On the other hand, there is a case for having the ability to apply deeming provisions in

exceptional circumstances. This is, in fact, the current Victorian situation, and indeed the situation that has

existed in Victoria for over a decade, as the result of a Ministerial directive that the resort to deeming should

only be regarded in the nature of a ‘reserve power’.

Alternatively, to be sure that there is no abuse of such a power in the compensating authority, it could be

provided that this power is only able to be utilised after a stipulated period of receipt of weekly payments is

reached. In the opinion of the Review such a period should be 130 weeks. This second approach is probably

the preferable way of proceeding.

1.3.7 Duration of the entitlement to medical expenses

1.3.7.1 WorkCover recommendation and rationale

The WorkCover recommendation is to amend the WRCA to cap the entitlement to medical expenses at 12

months after the cessation of payments for income maintenance. This is an adoption of the Victorian approach

and WorkCover reports that the scheme actuary estimates that such a change would reduce South Australian

scheme costs by around $3 million per annum.

1.3.7.2 Review’s recommended approach

The Review is of the opinion that the current approach should be retained. This recommendation is made on

the basis that it is the both the most equitable method and one most consonant with a return-to-work oriented

system in which there may be a need for intermittent and ongoing medical treatment and support, such as

specialist pain management services, to sustain and optimise the nature of a worker’s return to work, even

where workers’ compensation income maintenance benefits have been supplanted by employment income.

An active and competent claims management regime should be capable of ensuring that the medical services

provided and their cost are reasonably incurred and reasonable in amount.



Executive Summary

18 Review of the South Australian Workers’ Compensation System Report

1.3.8 Compensation for non-economic loss

1.3.8.1 WorkCover recommendation and rationale

The WorkCover recommendation is to amend the WRCA to replicate the Victorian provisions for

compensation for non-economic loss in the South Australian Scheme. The rationale for the WorkCover

recommendation is that there are a number of shortcomings with the current South Australian approach. These

include a relatively low lump sum compared to other jurisdictions, little weighting towards the more seriously

injured and high levels of disputation. A move to the approach operating in Victoria would provide a fairer

and less disputational process with the lump sum for the most seriously injured workers in South Australia

increasing by around 70 percent.

1.3.8.2 Review’s recommended approach

The position of this Review is that the time is overdue for the South Australian scheme to join the vast

majority of the Australian schemes in adopting a whole person impairment approach to the assessment of the

lump sum compensation for non-pecuniary loss. There is a question of which edition of the AMA Guides

should be the chosen instrument for conducting such an assessment. This seems to boil down to a matter of

professional judgment as to the comparative strengths of particular editions and that of the availability of

specialists familiar with the attributes and use of particular editions of the AMA Guides who could undertake

the training of specialist assessors in South Australia. The Review suggests that the choice of adopted

instrument/s be left to the WorkCover Corporation in collaboration with the Australian Medical Association

and, perhaps more particularly, with the various specialist medical colleges.

The WorkCover proposals recommend replication of the Victorian provisions for compensation for non-

economic loss. By implication this means adopting the whole person impairment thresholds for accessing the

non pecuniary loss lump sum that operate in the Victorian system. These thresholds are a degree of physical

impairment of 10 percent or more and/or a psychiatric impairment of 30 percent or more as the result of the

one workplace incident. Most of the Australian schemes have some level of threshold. In general they are

lower than the Victorian thresholds. The position of the Review is that the relevant thresholds should be 5

percent whole person impairment for physical impairment and 10 percent whole person impairment for

psychiatric impairment.

1.3.9 Lump sum death benefit

1.3.9.1 WorkCover recommendation and rationale

The WorkCover recommendation is that, if the Victorian provisions for non-economic loss are applied in the

South Australian Scheme, that the lump sum payment upon the death of a worker be the prescribed sum.

1.3.9.2 Review’s recommended approach

The Review agrees. The WorkCover recommendations in so many of its proposals follow the arrangements in

the Victorian system. The Victorian arrangements, with respect to lump sum death benefits, are the most

comprehensive of any Australian jurisdiction and the Review sees that there is merit in this structure being

adopted in changes to the South Australian scheme.
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Another area for which there is provision in the Victorian legislation is for the recognition of the reasonable

costs of counselling for family members of a worker who has suffered a work-related fatality and the Review

recommends their adoption in South Australia.

1.3.10 Exclusion of access to common law

1.3.10.1 WorkCover recommendation and rationale

The WorkCover proposal is to maintain the existing exclusion on access to common law. The WorkCover

proposals argue that a reintroduction of common law would add expense and complexity to the scheme

without providing significant additional benefits to injured workers, and would undermine the key philosophy

and objective of early return to work...

1.3.10.2 Review’s recommended approach

The Review supports the approach and recommendation of the WorkCover proposals in arguing for

maintenance of the existing exclusion on access to common law. The Review argues for the South Australian

scheme, at all levels of its operation, being focused on return to work outcomes. The delays associated with,

and adversarial nature of, the common law action are inimical to that goal. As well, empirical studies of the

operation of common law demonstrate that it tends to over-compensate minor injuries and significantly under-

compensate more serious injuries compared to long tail statutory arrangements such as exist in South

Australia. The pre-requisite requirement of having to demonstrate fault for access to common law damages

departs from the philosophical no fault basis of statutory workers’ compensation schemes. As well, the

relatively high transaction costs associated with common law means that it is a less efficient mechanism for

delivering benefits to injured and ill workers than statutory benefit arrangements.

1.3.11 Structure of the dispute resolution process

1.3.11.1 WorkCover recommendation and rationale

The WorkCover recommendation is to amend the WRCA to provide that the dispute resolution process consist

of three stages

 conciliation

 where the matter is not resolved at conciliation a full hearing by a single presidential member of the

tribunal

 appeal to the Full Court of the Supreme Court on matters of law by special leave of the Supreme Court.

The WorkCover Corporation position is based on the judgment that “[t]he South Australian legislation does

not currently provide for an optimally efficient process for decision making in disputes, or for appropriate

pathways of appeal when the parties disagree with decisions” and that “[c]ompared to other jurisdictions, the

Scheme has a highly complicated process for resolving disputes”. The WorkCover proposal points to the

number of phases of the current dispute resolution process and makes reference to the more simplified model

outlined in the Stanley Review report.



Executive Summary

20 Review of the South Australian Workers’ Compensation System Report

1.3.11.2 Review’s recommended approach

The approach to the structure of the dispute resolution system favoured by the Review is similar to the model

developed in the Stanley Review. It is in terms of a process (following initial reconsideration) involving:

Conciliation

Full hearing at arbitration

Appeal to single presidential member

Appeal to Full Supreme Court with special leave

Like the Stanley Review, this Review sees the role of Conciliation and Arbitration Officers as being a critical

issue for the dispute resolution system as the great majority of disputes are resolved with the assistance of

these officers. Unlike the WorkCover Corporation proposals which would see the removal of arbitration as a

step in the dispute resolution process, this Review would not only retain the arbitration stage but significantly

strengthen it. That is, rather than abandon arbitration as a stage, it should be upgraded so that the South

Australian scheme has a fully developed conciliation-arbitration model with arbitrators being given sufficient

powers, training and support to fully discharge this arbitration function.

In terms of the further stages, those relating to judicial review, the Review endorses the position adopted in

the WorkCover proposals which essentially mirror those of the Stanley Review.

1.3.12 Decision making on medical issues

1.3.12.1 WorkCover recommendations and rationale

The WorkCover proposals are to amend the WRCA to provide for the establishment of medical panels based

on an amalgam of features of the Victorian and Queensland systems.

A significant proportion of disputes in the South Australian workers’ compensation scheme involve medical

questions and such disputes can often become protracted with significant delays. The absence of an avenue

for a definitive ruling on medical matters compounds this situation of disputation and delay. The WorkCover

proposal contrasts this situation to that in Victoria where the establishment of medical panels provides fast

decision making and remove the adversarial nature of a dispute where there is a disagreement between the

worker, claims manager and employer.

1.3.12.2 Review’s recommended approach

The Review supports the establishment of medical panels as a means of focusing decision making on medical

issues at a more evidence-based level and limiting the negative impact, in both social and economic terms, of

a plethora of unproductive medical reports.

The Review had, first, to satisfy itself that there was, over most relevant specialities, a critical mass of

practitioners of the requisite calibre and stamp that would allow, with reasonable confidence, a move to

establish medical panels in the South Australian system. There are a range of models for medical panels, or

even quasi-medical panels, in Australia with half of the Australian jurisdictions having some form of medical

panel arrangement. The Review agrees with the position taken by WorkCover in the adoption of the Victorian

model for medical panels together with the selection process for panel members that operates in Queensland.
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The Review cannot emphasise strongly enough, however, the absolutely crucial importance, for the success of

a medical panels, of the quality of the senior leadership, particularly the Convenor, and the choice of senior

support staff.

1.3.13 Structure of legal costs

1.3.13.1 WorkCover recommendations and rationale

The WorkCover proposals make a number of recommendations in relation to the structure of legal costs. The

first is to increase the amounts that can be recovered as costs in the early stages of a dispute – particularly at

conciliation and also at arbitration (if retained, despite the earlier WorkCover recommendation). The second is

to limit the amount that a worker’s solicitor can recover from a worker by way of costs, to that amount which is

payable by WorkCover to a worker under the WRCA. The third is to allow costs to be made personally against

a solicitor where costs are incurred solely as a result of the fault of the solicitor. The final recommendation is to

put workers ‘at-risk’ on costs in the event that a matter proceeds to judicial determination, subject to a

discretion in the Tribunal to make contrary orders if appropriate and where the judicial determination is the first

hearing.

1.3.13.2 Review’s recommended approach

The Review is broadly in favour of most of these changes, in the context in which they are proposed. In terms

of the structure of legal costs, it makes good sense to augment the level of costs that are payable at the early

stages of the dispute resolution process if the goal is to encourage early settlement of disputes and to achieve a

just outcome.

In relation to the limitation of the amount that a worker’s solicitor can recover from a worker by way of costs

to the reimbursed costs rather than solicitor/client costs, the Review is guardedly supportive. There is a sense

of justice and equity that a worker should receive the full amount of their entitlement, not an amount that is

devalued through the impact of additional legal fees. However, the very best legal representation may involve

some premium payment which a worker may be willing to bear. Secondly, the limitation on the level of

payment is directed to a worker’s solicitor and is silent as to remuneration that is collected by a legal

representative for a compensating authority for their work in these matters and there is a very real question as

to why a limitation on fees should apply to one side of legal representation in a dispute and not the other.

The proposal to allow for an order for costs to be made personally against a solicitor where costs are incurred

solely as a result of the fault of the solicitor, is again one to which the Review gives guarded support. The key

element that underpins such support is that such a cost order would only apply where the additional costs result

solely from the solicitor’s action or inaction.

However, the Review is not inclined to support the final recommendation; that which proposes to put workers

‘at risk’ on costs in the event that a matter proceeds to judicial determination, notwithstanding the discretion in

the Tribunal to make contrary orders. Given the inequality of bargaining power and resources between the

worker and a compensating authority, the Review considers this recommendation to be probably a too

draconian solution and not one to which it can give its support.
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1.3.14 Effect of discontinuance of income maintenance payments

1.3.14.1 WorkCover recommendation and rationale

The WorkCover recommendation is to amend the WRCA to provide that where weekly payments of income

maintenance are discontinued under s36, that the weekly payments are not reinstated for the duration of the

dispute. If the dispute is found in the worker’s favour, arrears of weekly payments should be paid, with interest.

The basis for the WorkCover proposals is the impact of the current arrangements upon claimant behaviour and

upon achieving rapid resolution of disputes.

1.3.14.2 Review’s recommended approach

South Australia is the only Australian jurisdiction where, if a decision to discontinue or suspend payments is

disputed, the payments must be reinstated until the dispute is determined.

The Review does support the position taken by WorkCover, albeit with some reluctance. However, in the

context of the overall dynamics of the WorkCover scheme in its failure to achieve satisfactory return-to-work

outcomes, it sees this feature of the current scheme, in combination with the relative ineffectiveness of the

current two year review processes and the continuing carrot of redemption payments, as a not insignificant

factor in this dynamic.

However, the Review is cognisant of the fact that the effect of removal of income support from the workers’

compensation scheme, while an issue of ongoing benefit entitlement is being determined, does represent a

very substantial economic shock to the worker and their family. Accordingly, it believes that strong

accountability measures should also be instituted to provide a significant countervailing force to the prospect

that such a change may provide an opportunity for unmeritorious claims determination decisions and practices

on the part of the scheme agent.

Some of these accountability measures are of general application and are outlined in greater detail elsewhere

in this Report. They include the establishment of an office of South Australia WorkCover Ombudsman

(SAWCO) and the introduction of a Code of Claimants’ Rights similar to provisions operating in New

Zealand. It is proposed that the role of the SAWCO should include the nature and quality of decision making

in relation to key impact areas within the workers’ compensation scheme such as the 130 week review and

termination and suspension of benefits and that the reasonableness of decision making by the scheme agent in

relation to these high impact areas should be a significant element feeding into the agent’s remuneration.

1.3.15 Discontinuance of weekly payments by a self-insurer

1.3.15.1 WorkCover recommendation and rationale

The WorkCover recommendation is to amend the WRCA to give WorkCover the power to remove or suspend

the power of a self-insurer to discontinue weekly payment under s36 where it is satisfied that the power is being

improperly applied.
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1.3.15.2 Review’s recommended approach

The Review sees no real objection to the WorkCover recommendation. However, the recommendation

appears to the Review to be essentially redundant, given the provisions of section 63(6) of the WRCA.

1.3.16 Notice periods for cessation of weekly payments

1.3.16.1 WorkCover recommendation and rationale

The WorkCover recommendation is to amend the WRCA to provide that the notice period for cessation of

weekly payments of income maintenance be changed to accord with the provisions operating in Victoria.

1.3.16.2 Review’s recommended approach

The Review is generally in support of this proposal. Its one area of disagreement is in relation to the 0 – 12

week period. Where a worker is in receipt of weekly benefits, it seems reasonable that the worker be given an

opportunity, before there is a cessation of benefits, to adduce evidence which may show that the purported

basis for the discontinuance by the compensating authority may be erroneous. This may allow any error to be

corrected without having to go through the formal dispute resolution process. The Review therefore supports a

7 day notice period for the 0 – 12 week period.

1.3.17 Levy matters

1.3.17.1 WorkCover recommendations

The WorkCover recommendations are to:

 amend the WRCA to increase the statutory cap on the WorkCover Levy to 15 per cent with appropriate

transitional provisions;

 amend the WRCA to allow the WorkCover Board to set the minimum levy;

 amend the WRCA to provide that the basis for payment of the WorkCover Levy is that the levy be paid

in advance; and

 amend the WRCA to provide that employers with an annual remuneration of less than $10,000 per

annum are not required to register and pay a levy unless a claim is lodged by one of their workers.

1.3.17.2 Review’s recommended approach

Levy cap

The Review supports this proposal in principle. However, it is a proposal whose implementation should be

proceeded with in a cautious manner as there are likely to be unintended consequences. The Review is aware

of the complexity of levy issues and their impact. Evidence was given to the Review that suggested that the

impact upon Group Training Organisations may be such as to affect their viability. There may also be issues

in respect to highly trade exposed organisations that may not be in a position to pass on increased costs.

Accordingly the Review urges that implementation be preceded by wide consultation with industry groups.
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Minimum levy

The Review supports the WorkCover proposal.

Advance payment of levy

The Review supports this proposal in principle. If it is to be implemented in the form suggested, then the first

year transitional provisions will be critical for many employers.

Registration requirement

The Review supports the WorkCover proposal.

1.3.18 Minimum size requirements for self-insurers

1.3.18.1 WorkCover recommendation and rationale

The WorkCover proposal is to amend the WRCA to require a size limit for self-insured employers of 200 full

time workers or an equivalent remuneration limit. WorkCover believes that the size requirement of 200

workers is appropriate but that the means by which it is measured needs to be improved. The present size

requirement of a prescribed number of workers should be amended to introduce the concept of ‘full time

equivalent’ with appropriate definitions to apply to the number, thereby requiring an employer to have the

equivalent of 200 full time workers. This would be supplemented by using a prescribed level of remuneration

as an alternative measure, based on an equivalent of 200 full time workers being paid at the State average. In

addition to this, the WRCA should stipulate that the size requirement is a constant requirement.

1.3.18.2 Review’s recommended approach

The Review takes the position, like that of the 2004 review of the framework for exempt employers in South

Australia, that the operationalisation of the prudential imperative should be focused upon the employer’s

financial strength, capacity and resilience to satisfactorily underwrite their workers’ compensation liabilities.

The Review recommends that the current 200 worker size requirement be removed from its place as a sine

qua non of the grant of self insurance status but that a size requirement be maintained and operate as one of

the relevant matters to which the Corporation is required to have regard in making decisions upon self

insurance status, both in terms of an initial application and a renewal of a self-insurance licence.

In the light of the difficulties that attach to operationalising employer size in terms of worker numbers, the

Review recommends that the measure of leviable remuneration be used instead and recommends that this

requirement would operate at the level of $11.5 million leviable remuneration and be indexed annually in line

with changes in South Australian average weekly earnings.

The practical effect of moving from the present mandatory 200 employee requirement to one of leviable

remuneration of at least $11.5 million, in the terms discussed above, would be that, when considering whether

to grant, renew or reduce a period of registration as a self insurer, this size requirement would be considered

in conjunction with the five criteria relating to financial ratios in the Self Insurer Code. It is suggested that, in

the combined operation of these measures, an employer would be required to demonstrate compliance with

four of the six measures and substantial compliance with the remaining two.
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1.3.19 Treatment of related corporations

1.3.19.1 WorkCover recommendation and rationale

The WorkCover proposal is to amend the WRCA to allow for groups of incorporated associations to qualify for

registration as self-insurers. As the WRCA requires that groups of self-insured employers be related

corporations, the change would allow groups of incorporated associations to qualify for registration as self-

insurers.

1.3.19.2 Review’s recommended approach

This proposal, which is generally supported by SISA, makes sense as a realistic response to the position of

incorporated associations. It is noted that the Victorian Accident Compensation Act 1985 makes provision for

the application (section 142B) and approval (section 142C) of a partnership or a limited partnership within the

meaning of the Partnership Act 1958 to be a self insurer where all the members of such an arrangement are

bodies corporate.

1.3.20 Corporate restructures

1.3.20.1 WorkCover recommendation and rationale

The WorkCover proposal is to amend the WRCA to allow restructures and reorganisations to be specifically

provided for, with WorkCover having the discretion to transfer, split, amalgamate or extend registrations where

appropriate. The current provisions of the WRCA in respect of self-insurers do not adequately contemplate

scenarios of restructures and reorganisations within self-insured employers, for example, when a business is

transferred, split or amalgamated.

1.3.20.2 Review’s recommended approach

The Review regards this as a sensible and practical response to the situations of corporate restructuring in a

manner which does not subject the outcomes of such events to artificial and unnecessary regulatory processes

and procedures. It is a recommendation that is also generally supported by SISA.

It would generally be the case that such a process would be an agreed one between WorkCover and an

existing self insurer to their mutual advantage. There may be situations where there may be a different

perspective and therefore it would be appropriate for there to be an appeal mechanism in situations where

significant differences arise.

1.3.21 Change of the nominated employer in a self-insured group

1.3.21.1 WorkCover recommendation and rationale

The WorkCover proposal is to amend the WRCA to allow for the change of the nominated employer in a self-

insured group. The WRCA requires that when a group of employers apply for self-insurer status they must

nominate one of those employers as the ‘deemed’ employer of all workers contained in that group of self-

insurers. There is no provision for the nominated employer to be changed during the life of the registration as

a self-insured group other than when an application is made for renewal of that status.
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1.3.21.2 Review’s recommended approach

This is a quite uncontroversial technical amendment which should be supported.

1.3.22 One-in-all-in rule

1.3.22.1 WorkCover recommendation and rationale

The WorkCover proposal is to amend the WRCA to incorporate the ‘one-in-all-in’ rule into the legislation.

WorkCover manages self-insurance registrations under a ‘one-in-all-in’ rule, which has been integral to the

administration of self-insurers since 1996. However, the Crown Solicitor and WorkCover’s own legal advice

in recent months has indicated that the ‘one-in-all-in’ rule may not be enforceable under the WRCA.

1.3.22.2 Review’s recommended approach

There may be many reasons why entities that belong to the one holding company may wish to seek separate

paths in relation to self-insurance or being a levy paying employer. Overwhelmingly such reasons are likely to

be benign in motivation, such as different businesses being in completely different industries. It is possible,

however, that occasionally, a business may wish to arrange business segmentation for different reasons: the

restructuring of business relationships between related companies by James Hardie Industries Limited to

minimise the group exposure to asbestos-related liabilities is a case in point.

Accordingly, it is consistent with prudent governance oversight by a regulator to require that an application

for self insurance covers all the entities that fall under the umbrella of a group holding company. Such an

approach would also be consistent with the notion that self insurers be exemplars of occupational health and

safety and injury management performance with better practice approaches being able to be more readily

disseminated across the group.

1.3.23 Consideration to be given to the Compensation Fund at the time of renewal

1.3.23.1 WorkCover recommendation and rationale

The WorkCover proposal is to amend the WRCA to allow WorkCover to consider the effect on the

Compensation Fund when a group of employers increases its number through acquisition of further subsidiaries.

The effect of the registration of a self-insured employer on the Compensation Fund can only currently be

taken into consideration with respect to a new application for self-insurer status, but not for any renewal

(s60(6)).

1.3.23.2 Review’s recommended approach

The danger to the Compensation Fund from a self-insurer increasing in size through the acquisition of further

subsidiaries could possibly arise in two main ways. The first is that the removal from the levy paying pool of

the acquired company could result in a risk to the Compensation Fund. This could be at an individual level in

terms of the liabilities left with the Fund or even conceivably at an aggregate level by undermining the

viability of the Fund. In fact, the individual risk to the fund is provided for in the nature of the balancing fees

which apply in that situation while the actuarial advice to the WorkCover Board has been that self insurance

itself does not pose a risk to the viability of the Compensation Fund.
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The other main possible danger to the Compensation Fund could come from the effects of the financial failure

of a self insurer or even a number of self insurers. However, South Australia has the most significant range

and level of prudential safeguards of any scheme in Australia in relation to the protection of the

Compensation Fund from self-insurer financial failure. Each self insurer is required to have in place a bank

guarantee (or equivalent financial surety) to a level of 175 percent of the self-insurer’s actuarially assessed

outstanding claims liability. This compares to the general Australian requirement of a scaling factor of 150

percent of such liabilities. As well, this level of protection is underpinned by a guarantee fund, the Self

Insured Employer Reserve Account (SIERA) which has accumulated funds in excess of $25 million and

continues to grow through investment income and continuing contributions from newer private sector self

insurers. With this level of protection, the Review does not see the need for the proposed WorkCover

proposal.

1.4 Towards a Revitalisation of the South Australian Workers’
Compensation Scheme

1.4.1 Introduction – What is to be done?

The South Australian workers’ compensation scheme is at a turning point in its history. The current trajectory

of the scheme, in terms of its failure to achieve satisfactory return to work outcomes, means that it is

unsustainable in both social and economic terms. There are a number of possible responses to this situation.

One would be to ignore this situation and do nothing. Quite clearly this is not an option.

A second approach is to make the diagnosis that the situation is essentially a failure of scheme management

and that a legislative response is not required. On this view, all that is really needed is concerted and focused

attention upon management of the scheme and the system’s return to financial health will follow in due course

as a result. The Review is very supportive of the need for the nurturing and sustaining of a strong and resilient

management approach. However, the recognition of this fact does not derogate from a need to address

elements of the current South Australian workers’ compensation system that are plainly deficient and strongly

militate against the achievement of sustained and quality return-to-work outcomes.

The removal of such impediments does not in all cases require legislative action. In some areas, however, a

statutory solution is required. This does not gainsay the need for strong managerial action. It is simply the

case that the most effective result, in terms of maximising the prospects of a revitalisation of the South

Australian workers’ compensation system, in the direction of an exemplary return to work scheme, lies in a

combination of legislative change and strong managerial oversight from the scheme regulator. This is perhaps

the major lesson from the turnarounds in both the Victorian and New South Wales workers’ compensation

schemes.

In terms of legislative responses, one approach would be to take a ‘slash and burn’ line and seriously truncate

benefits for all workers. There are schemes in Australia where the statutory income replacement benefits

cease for seriously injured workers (including, for instance, quadriplegics) after four or five years on benefit.

Such an approach would certainly achieve the economic objectives relatively quickly but it would represent
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an enormous rent to the social fabric of the South Australian scheme. This is the antithesis of the approach

advocated in this Report. As well, the Review would caution that the historical record shows that legislative

change, by itself, is not an answer for the long (or even medium) term. It may achieve some immediate or

short-term impact upon scheme liabilities, but, if underlying issues are not addressed, then there is usually a

steady drift back to the liability position that existed prior to the legislative change being enacted.

The response that is advocated in this Report is for a measured legislative reaction to address some of the

major impediments within the current South Australian scheme that are contributing to its failure to achieve

superior return to work outcomes. Such a legislative response simply establishes a platform upon which an

active and sophisticated regulator can, through sustained and targeted managerial action, build and sustain a

robust return-to-work oriented scheme. As well, the Review is strongly of the belief that the successful

operation of any workers’ compensation scheme, but especially of the managed state fund schemes which

exist in Victoria, New South Wales, as well as South Australia, requires a sophisticated and energetic (indeed

interventionist) regulator as well as strong management practices among insurers or scheme agents.

1.4.2 Building blocks for a new scheme

This Review is strongly of the position that the South Australian workers’ compensation system can be rebuilt

as a financially viable scheme, based upon robust and effective prevention and return to work principles.

Indeed, the Review is convinced that there is no reason why the South Australian scheme cannot reclaim the

mantle that it had for much of its early history of being an Australian exemplar scheme in terms of combining

arguably the most equitable benefits in the country at a cost roughly comparable with many other Australian

schemes.

What is required is a longer term perspective in which the principles and processes of system design are

carefully thought through in a manner that best ensures the sustained health of the South Australian scheme in

both social and economic terms. It will need to be underpinned by foundational elements that are both robust

and solidly based on evidence-based, quality, principles. Care and attention will need to be given in the

fashioning of these design principles so that they interact in a mutually reinforcing way to create a virtuous

spiral of continuous improvement. This necessitates a commitment to quality and to sustainability. This

includes close and ongoing attention to increasing the capability and capacity of all stakeholders within the

workers’ compensation system. It probably also requires the recognition of a new paradigm, or at least a new

framework, through or in which workers’ compensation systems are conceived.

The Review contends that the fulcrum for such an approach is a highly dedicated commitment to quality

injury management and return to work practice across the scheme involving all scheme actors. This requires a

nuanced and sophisticated approach to the oversight, monitoring and supervision of the scheme by the scheme

regulator. It requires a highly professional, extremely competent, principled and inclusive approach to claims,

case, injury and return to work management by the scheme agent. It requires a similar degree of

professionalism and commitment to quality and evidence-based practice by all service providers within the

system. It requires a relationship between workers and employers, in relation to dealing with all aspects of

occupational injury and illness, including treatment and return to work, that is based upon true mutuality

involving a proper balance between entitlement and obligation.
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In more concrete terms, this entails an approach that operates at a number of levels. A first, more macro, level

involves a reflexive consideration of the role of workers’ compensation in relation to employment

relationships generally and in the context of wider labour market arrangements. A second level involves

instituting and reinforcing approaches that focus upon intensive, appropriate, interventions that are supportive

of injured and ill workers and which are aimed at ensuring the quality of injury management and in effecting

durable return to work in suitable employment. These include initiatives that build upon non adversarial

processes and the benefits of early intervention such as provisional liability and rebating the employer excess

where there is early reporting of claims. Most importantly, it involves arrangements and processes that embed

quality approaches at a workplace-based level, including the use of return to work coordinators. It also entails

removing, or minimising the effect of, scheme elements that have an anti-rehabilitative effect such as

redemptions. A third level concerns a longer term, ongoing, attention to, and investment in, increasing the

capability and capacity of all scheme actors. Finally, a fourth level involves embedding strong responsibility

and accountability processes across the scheme.

1.4.3 The workers’ compensation scheme in contemporary context

1.4.3.1 Introduction

The workers’ compensation system must operate within the context of wider labour market arrangements.

There have been, over recent decades enormous changes in areas such as award coverage, compulsory

arbitration and centralised wage fixing with moves to enterprise bargaining. As well, the lowering of tariff

barrier protection to industry has meant that Australia’s future economic growth is increasingly tied to world

trade and reinforced moves to greater flexibility and adaptability in working arrangements.

There has also been a profound shift within the nature of industrial activity illustrated not only in an ongoing

shift, in terms of the proportion of employment, from manufacturing to the service sector but also in high

level of technological change, with concomitant skills obsolescence, so there is a need for workers who are

both highly educated and skilled and who are able to continually update their skills during their lifetimes

rather than relying on one major injection of human capital at the start of the working life. The extent of the

change from the model of standard employment can be seen in the fact that only around a quarter of the

workforce is now engaged in full-time permanent jobs of 35-40 hours per week.

1.4.3.2 Contextual frameworks

The major thrust of this Review is that the South Australian workers’ compensation scheme must be

revitalised in a manner which strongly promotes return to work outcomes through processes that are both fair

and equitable. Such a task should also be grounded within a wider policy framework (or frameworks) that

take account of contemporary labour market and demographic issues.

Among the frameworks which, in the opinion of the Review, may provide some illumination for this task are

those of transitional labour markets and flexicurity. Transitional labour markets (TLMs) is a notion, primarily

developed by the German political economist Günther Schmid, which offers conceptual guidelines for

managing employment-related risks during the life-course. It offers guidance at both an analytical level, in

terms of measuring the frequency of risks during the life course, and at a normative level in terms of devising
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arrangements that prevent labour transitions from becoming trapdoors to social exclusion, but rather are

capable of transforming such transitions into gateways that open up a wider range of opportunities.

Workers’ compensation has for most of its history been regarded as largely negative in nature, as the

repository of the downstream failure of occupational health and safety responsibilities. This has resulted in a

degree of stigmatisation associated with workers on workers’ compensation (or ‘compo’) benefits. The TLM

approach is one of support and enhancement which maximises possibilities for quality choices across the life-

course and minimising the prospects of such choices leading to social exclusion. Thus it has the principle of

transforming unemployment insurance into employment or work-life insurance.

Similarly, the position of this Review is that there should be a similar gestalt switch in the conception of

workers’ compensation from that of being a form of disability insurance to one where it is seen as ability

insurance. That is, that the major focus of the workers’ compensation scheme should be seen as one directed

to enhancing the capacities and workforce participation of workers. This should not be simply an ‘after the

event’ process related to occupational rehabilitation and return to work initiatives for injured and ill workers.

It should be strongly focused on primary and secondary prevention initiatives to prevent disability occurring

and offering appropriate interventions and support to those workers who are in danger of becoming disabled.

The Finnish ‘workability’ arrangements are in this vein in addressing issues such as workers’ physical health,

workplace culture and occupational health and safety processes with the view to maintaining a supportive and

healthy work environment.

The other framework which may be useful for workers’ compensation policy makers is that of ‘flexicurity’.

This is an amalgam of terms ‘flexibility’ and ‘security’. It is a notion that has come to prominence in

European discussions on the Lisbon Strategy and the European Employment Strategy (EES). The relevance of

the flexicurity framework for workers’ compensation policy makers in Australia who may be trying to devise

a modern scheme that effectively meets the needs of contemporary labour market arrangements is its

concentration upon active labour market policies and strategies that assist employability, underpinned by

adequate income support.

1.4.3.3 South Australian Strategic Plan

The South Australia Strategic Plan (SASP), which was launched in March 2004 and substantially updated in

January 2007, aims to achieve an integrated and cooperative approach to building both a stronger economy

and a stronger community based on six interrelated objectives: growing prosperity, improving wellbeing,

attaining sustainability, fostering creativity, building communities and expanding opportunity. These

objectives include 98 targets (up from 79 targets in the earlier version of the Plan).

Narrowly conceived, the interaction of the South Australian workers’ compensation system with the SASP

would be in relation to the targets with regard to work safety. However, embedded within the structure of the

SASP is the notion of key interactions, and thus, at wider view, the interaction of the workers’ compensation

system with the Plan can be equally conceived as lying within both the growing prosperity and improving

wellbeing objectives of the Plan. The Review therefore recommends that the rebuilding of the South

Australian workers’ compensation system as a financially viable scheme, based upon quality prevention and
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return to work outcomes, be undertaken within the sustainability principles of the South Australia Strategic

Plan.

1.4.3.4 Engagement with workforce development strategies

The South Australian Strategic Plan represents a broad and overarching framework for a myriad of

programmes and activities. At a more strategic and operational level, the engagement of the WorkCover

Corporation, and with it the South Australian workers’ compensation scheme, with the spirit of the Strategic

Plan will be with a range of existing workforce development strategies and initiatives. One such programme is

South Australia Works under which the South Australian Government invests around $23 million a year to

provide training and employment opportunities for people who have difficulty entering or staying in the

workforce, particularly young people, Aboriginal people and mature aged unemployed people.

As well as programmes such as South Australia Works, which provide support for workforce entry and re-

entry for persons experiencing difficulties or barriers to such labour force attachment, the Review

recommends that the WorkCover Corporation, and through it the workers’ compensation system, have formal

linkages with wider workforce development strategies and programmes. There are now around $26 billion

worth of projects either underway or in the pipeline for South Australian industry, particularly in the defence,

mineral resources and construction industries. Such projects will require increasing numbers of skilled

workers at a time when around a third of the experienced workforce in South Australia will reach retirement

age over the next decade.

A characteristic of workers’ compensation systems is that there a significant number of workers who, as a

result of an occupational injury or illness, are unable to return to their pre-injury employment but who,

nevertheless, have valuable skills and experience. There are initiatives that are being undertaken by the

WorkCover Corporation to extend the employment opportunities for such workers. It is understood that the

Re-employment Incentive Scheme for Employers (RISE) which provides a level of wage subsidy and limited

liability protection in the case of an aggravation of an injury being reviewed by the WorkCover Corporation

with a view to seeing how its effectiveness may be increased. As well, the WorkCover Corporation has

developed a Corporate Champions programme under which certain companies would provide employment to

workers whose employer’s are unable to provide alternative suitable employment.

The Review commends these initiatives of the WorkCover Corporation. Its recommendation is that they be

taken further through an engagement with wider workforce development and labour market programmes that

are being developed and implemented on a state-wide basis, particularly through the Training and Skills

Commission and the Department of Further Education, Employment, Science and Technology. As the ability

of injured and ill workers to access certain areas of employment in which jobs are relatively plentiful may

depend upon some degree of augmented skill development, this wider engagement by the WorkCover

Corporation could be with Industry Skill Boards and Group Training Organisations.

1.4.3.5 Workforce re-engagement of the long-term disengaged

The long-term claims segment represents approximately 30 percent of the WorkCover claim numbers and

well over 50 percent of WorkCover scheme liabilities. This presents an immense challenge to the scheme in

both social and economic terms. Long-term workers’ compensation claimants, like the long-term
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unemployed, experience greater social isolation and tend to have diminished health outcomes and be subject

to higher levels of depression and substance dependence. As well, the economic cost of this claims tail

accounts to more than half of scheme liabilities.

The task of effectively dealing with the challenges of returning persons who have been out of the workforce

for long periods of time to return to work is extremely difficult and there have been few really exemplary

examples. One such example is the Goal 100 programme in Whyalla which produced extraordinarily good

results in returning a group of long term unemployed to employment. This model, and others such as a

programme overseen by the Brotherhood of St Lawrence in Melbourne, which have proven effective in

dealing with this difficult issue are worthy of detailed study and analysis in terms of the transferable lessons

that may be drawn from them. Such lessons may prove valuable in terms of fashioning an approach or

approaches for dealing with the long-term cohort of WorkCover claimants who are experiencing barriers to

return to work. Accordingly, the Review believes that it would be useful to have a body that is experienced in

labour market and allied analysis, such as the National Institute for Labour Studies, to undertake such a study.

1.4.3.6 Exemption of remuneration paid to apprentices and trainees from levy calculation

One of the themes of this Review is that workers’ compensation schemes should enhance their return to work

mandate through a creative interaction with broader labour market programmes. This is to the advantage of

injured and ill workers and the workers’ compensation scheme itself. However, this should be a reciprocal

process and one way in which this reciprocity can operate is through the workers’ compensation pricing

system assisting skills creation by making the remuneration of apprentices and trainees exempt from the

calculation of leviable remuneration for levy calculation. This can provide an incentive for employers to take

on trainees and apprentices. Accordingly the Review recommends that the remuneration paid to apprentices

and trainees be exempt from the calculation of leviable remuneration, in line with existing provisions in

Victoria and New South Wales.

1.4.3.7 Return to work fund

One of the characteristics of some leading European schemes dealing with occupational disability is an

investment by the social insurance system covering occupational disability in proven solutions that may be

beyond the financial capacity of the individual enterprise to fund by themselves. One of the most developed of

these initiatives is the system of prevention contracts within the French workers’ compensation arrangements

(the Caisse Regionale d’Assurance Maladie CRAM).

There is no reason why this concept cannot be return to work and this has, indeed, been the case with the

VWA’ s Return to Work Fund established to support initiatives that focus on improving opportunities for

injured Victorian workers to successfully return to work. The Return to Work fund commenced in July 2006

with a $10 million endowment with an intention to operate for up to three years. However, the level of interest

in the Fund following its launch led to a decision to expend the remainder of the Fund on initiatives for which

applications were received by 31 October 2007. A particular focus of the Fund has been the encouragement

and support of collaborative efforts between employer and worker groups aimed at increasing return to work

opportunities. The Review recommends that the WorkCover Corporation establish a Return to Work Fund,
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similar to that existing in Victoria, to fund innovative and quality initiatives for improving return to work

outcomes.

1.4.4 Measures in support of quality injury management and effective return to work

1.4.4.1 Workplace culture

Methodologically sophisticated studies have consistently demonstrated that the strength of workplace

commitment is the strongest and most consistent correlate to effective and durable return to work. Another

consistent finding from the quantitative research evidence is the beneficial effect of having trade union

involvement in disability management interventions and return to work with such involvement being

associated with a reduction in both work disability duration and cost. This is similarly reflected in the

qualitative research record, highlighting for instance the fact that a collaborative labour/management approach

in the planning and implementation of a return-to-work programme can ensure that the return-to-work process

does not become derailed by industrial relations considerations.

One of the major contributions that a regulator could make to the effectiveness of return to work outcomes

within a workers’ compensation system would be to act as a general facilitator to the development of more

supportive workplace cultures within and across the scheme employer community. The inauguration of annual

Recovery and Return to Work Awards, first held in September 2007, by the WorkCover Corporation is an

important step in this direction. The challenge is to have the messages and the approaches adopted by the

award winners understood and implemented more widely across the system. Hence a key task of an active and

enlightened regulator is to engage in the diffusion of these approaches and assist in the development,

maintenance and extension of supportive workplace cultures. Accordingly, the Review recommends that the

WorkCover Corporation build upon existing initiatives to make the fostering and facilitating of more

supportive workplace cultures within and across the scheme employer community (both levy-paying and self-

insured) a key part of its regulatory mission and programme.

1.4.4.2 Provisional liability

Experience in workers’ compensation jurisdictions has demonstrated that at a practical scheme level, delays

and disputes surrounding this issue are often counter-productive to effective and durable return to work. In

most cases the injured worker is able to establish entitlement to benefits, and in the meantime the time and

effort expended on resolving the so-called liability issue lead to the claim becoming far more protracted and

difficult than would otherwise have been the case, and the injured worker being compromised with respect to

return to work potential. While there are some claims where liability is rightly denied or reduced, these are far

outweighed by the many where the dispute does not succeed.

One way of dealing with this issue is the notion of provisional liability, whereby the injured worker is

assumed to be entitled to benefits, and is supported on the basis of this assumption, unless and until a finding

is made to the contrary, usually up to a maximum period. Such a system operates in NSW, where, within

seven days of being informed that an injury has occurred, the claims agent must begin provisional liability

payments to the injured worker, unless there is a reasonable excuse to not start payments.
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Since the introduction of provisional liability in NSW there has been a marked improvement in the speed of

recognition of claims, the speed of resolution of claims, the frequency of disputes around the issue of liability

and a marked fall in the duration of significant claims. Similarly, in the NSW motor injury compensation

system (a common law scheme) the power of early admission of restricted or provisional liability has been

associated with a very significant reduction in claim numbers and overall scheme costs.

The Review recommends that a system of provisional liability be introduced in order to ensure that payments

to injured and ill workers are not unnecessarily delayed and that rehabilitation and return to work efforts can

be began as soon as possible. It is proposed that this provisional liability would be accepted for up to twelve

weeks of income replacement and for a maximum of $5,000 in medical and like costs.

1.4.4.3 Rebate of excess for early reporting

Another consistent finding from the research literature, both in Australia and North America, is the

importance of early reporting of claims for effective claims and injury management and enhanced return to

work outcomes. Late reporting has a clearly demonstrable impact upon claims costs.

One way of incentivising employers may be to have a bonus for early reporting such as a rebate on the excess

payable for the occurrence of a claim. NSW has such a program in place which encourages employers to

report a claim which has been notified to them by waiving the excess that would otherwise have been payable.

In order to encourage early reporting, the Review recommends that there be a rebate of the employer excess to

employers who report claims to the scheme agent within 48 hours of the notification of the claim to the

employer.

1.4.4.4 Return-to-work coordinators

It is almost universally acknowledged that the best results in terms of return-to-work outcomes are gained

from arrangements that have their focus at the workplace. In Canada, for instance, the level of return to work

of workers with more significant disabilities is markedly higher in Quebec than in neighbouring provinces, a

feature generally attributed to the very strong workplace focus and early intervention culture in that province.

Currently, Australian workers compensation legislation attempts to build upon the employment relationship

and entrench the workplace focus in two main ways. The first is the requirement for an employer to keep open

a job or provide suitable employment for an injured or ill worker, at least for a stipulated period of time. The

second is for employers (or at least those of a certain size) to establish and maintain workplace-based

arrangements involving return to work plans and especially nominated return to work coordinators.

With respect to the first of these legislative requirements, that of an employer’s duty to provide suitable

employment, South Australia has been both a pioneer and the leading Australian jurisdiction in terms of

regulatory enforcement of this employer duty. However, while there are provisions in the WRCA for the

establishment of rehabilitation programmes and rehabilitation and return to work plans, South Australia has

not entered down the path of requiring that employers over a certain size nominate a return to work or

rehabilitation coordinator as is the case in New South Wales, Queensland, Tasmania and Victoria. Of these

jurisdictions, the two that have most developed this model are New South Wales and Queensland.
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The Review recommends that South Australia introduce a system of workplace-based Rehabilitation and

Return to Work Coordinators (RRTWC) to apply to any workplace with 30 or more workers with the aim,

after three years, to extend its operation to workplaces with 20 or more workers. In order to maintain the

element of employer engagement it is further recommended that the position of a RRTWC must be held by an

employee at the workplace and must not be contracted out.

It is important that the WorkCover Corporation, as scheme regulator, be properly resourced in order to

effectively introduce and administer such a system of workplace-based RRTWCs. This would include the

processes for implementation and ongoing monitoring as well as those associated with accreditation and

reaccreditation of RRTWCs. As well, it would involve matters ancillary to the operation of this system such

as ensuring that the operations of the scheme agent are conducted in a manner that supports a workplace-

based focus to return-to-work activity.

1.4.4.5 Return to Work Inspectorate

Following an announcement by the Minister for WorkCover in Victoria, in October 2006, the Victorian

WorkCover Authority (VWA) established, initially as 12 month pilot, a Return to Work Inspectorate.

Following the completion of this pilot, in November 2007, the VWA Board has endorsed the Return to Work

Inspectorate as a continuing feature of the Victorian scheme.

The Return to Work Inspectorate operates separately from the Occupational Health and Safety Inspectorate

with its own strategy in respect to employer visits. The role of the inspectorate in this Victorian pilot has been

focused on:

 checking employer compliance with basic legislative obligations

 offering support and advice where compliance is not being met; and

 where appropriate, referring employers for further investigation and possible prosecution.

The Review recommends that the WorkCover Corporation establish a Return to Work Inspectorate within the

WorkCover Corporation to oversee the Corporation’s responsibilities in relation to return to work. This would

include advice and information and also the management of its section 58B and 58C responsibilities.

1.4.4.6 Redemptions

Redemptions have assumed a significant, if not central role, in the South Australian scheme. It has also been a

somewhat confusing role as the level of redemptions has veered, often quite dramatically from one year to the

next. There appear to be two major arguments in favour of redemptions. One is at least quasi moral and the

other economic. The first argument revolves around some notion of human agency and that individuals should

be allowed to reach a bargained resolution of their future entitlements and take that entitlement in the form of

a lump sum rather than being doled out over a period of time. The other argument for redemptions is

economic; namely that, if the future income stream of an ongoing entitlement to weekly compensation

payments can be bought out in a capitalised sum at a significant discount to its full value, there is a saving to

the balance sheet of the workers’ compensation scheme.
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The contrary argument is that redemptions fundamentally undermine the principle and dynamics of a return-

to-work focused workers compensation scheme. This is particularly so in the modern understanding of the

purposes of workers’ compensation as schemes that aim, where prevention initiatives have failed, to return

injured and ill workers’ back to employment, at their maximum potential, as expeditiously as possible. The

presence and operation of a system of redemptions has a corrosive effect upon the establishment and

maintenance of a return to work culture. One of the major recommendations of the 2004 Mountford McEwan

review was for ‘eliminating redemptions entirely’ because of their impact upon scheme culture.

This Review is in full sympathy with this approach. However, it baulks from a total blanket ban on any

redemption, in any circumstance, at any time. It proposes that there be a ban on redemption payments except

in the situations where:

a there is an ongoing weekly benefit of $30 a week or less;

b the worker is 55 years of age or older and all reasonable return to work, rehabilitation and

retraining options have been exhausted and there is no foreseeable prospect of the worker

returning to work; or

c there exist exceptional circumstances where there is an overwhelming social interest in finalising

the matter.

It also proposes that the WorkCover Corporation develop procedures and guidelines to ensure that the intent

of these restrictions on the circumstances of redemption payments is not undermined by ambiguity or

uncertainty

1.4.5 Increasing the capability and capacity of scheme partners

The path forward that is recommended in this Review involves a highly dedicated commitment to quality

injury management and return to work practice. This requires highly competent and professional practitioners

across all the various disciplines that are involved in injury, claims and return to work management. This is

not easy. Quality claims, injury and return to work management requires a high level of skill and competency

since work injury and illness is best understood in terms of a biopsychosocial model of health which involves

a complex set of interactions involving the individual, their psychological make up, the nature of their

employment and their work, family and social environment.

1.4.5.1 Claims managers

In order to build an enhanced capability and capacity base for claims managers and associated staff in the

claims agent, the partnership between the WorkCover Corporation and Employers Mutual needs to extend to

the manner in which this issue can be addressed and an ongoing programme developed and implemented. A

coherent and comprehensive set of arrangements such as developed by the New Zealand ACC should be the

goal of this collaboration both in terms of building a more knowledgeable and capable workforce but also in

retaining this valuable resource.

As well, and supplementary to this process, there is now a recent Australian initiative devoted to training and

skill development within the accident compensation industry. The Personal Injury Education Foundation
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(PIEF), which was established in early 2006 by a consortium of Australian regulators, insurers and claims

management organisations, together with the New Zealand ACC, has developed, in conjunction with Deakin

University, a comprehensive postgraduate program in personal injury which is tailored to the needs of

Australian and New Zealand accident compensation schemes. It is recommended that there be involvement of

WorkCover Corporation and Employers Mutual staff in the post-graduate training programmes conducted by

the Personal Injury Education Foundation. It is further recommended that the WorkCover Corporation,

Employers Mutual and SISA develop a scholarship fund which will provide at least three scholarships a year;

one to a WorkCover Corporation employee, one to an employee of Employers Mutual and one to the

employee of a self insurer to undertake a PIEF post-graduate course.

1.4.5.2 Scheme regulator

It is axiomatic that the scheme regulator, the WorkCover Corporation, needs to establish an organisational

skills and competency base that gives it the capacity to effectively oversee and regulate the operations of the

workers’ compensation scheme. The WorkCover Corporation has already been engaged in a process to

enhance its skills base in key areas of scheme activity, particularly in relation to acquiring current industry

knowledge and extending its capacity in scheme analysis and modelling. The task ahead, in terms of the

requirements of a sophisticated, active, regulator will require a continuation, and perhaps acceleration, of this

process of capability and capacity building.

Allied to the building up of the skill and capability base of WorkCover Corporation staff, the capacity of the

scheme regulator can also be enhanced through the development of strategic alliances or partnerships with

bodies with specialist knowledge and expertise. This is the situation in Ontario between the Workplace Safety

and Insurance Board (WSIB), the workers’ compensation scheme operator and regulator in the Canadian

province of Ontario and the Institute for Work and Health (IWH). It is recommended that the WorkCover

Corporation further investigate the establishment of an ongoing strategic alliance and partnership with

TRACsa similar to that which exists between the Ontario WSIB and the IWH.

1.4.5.3 Workers and employers

In a real sense workers and employers are the primary stakeholders in the workers’ compensation system. It is

essential if the scheme is to achieve anything approaching optimal outcomes that the capability and capacity

of these primary stakeholders is also nurtured and developed. In order to increase the beneficial workings of

the system, there is a requirement to provide more general assistance, in terms of knowledge, understanding

and representation, to workers and employers.

One feature of Canadian schemes is the formalised presence of independent agencies funded by the workers’

compensation insurer to assist workers and employers. There are existing services for workers and employers

in the South Australian scheme. The WorkCover Corporation used to have a WorkCover Employee Advocate

Unit. Following its disbandment, advice and advocacy services are provided through SA Unions and Business

SA for workers and employers respectively. As well, the Review is aware of a number of injured worker

support and advocacy groups which are operated by extremely dedicated individuals with very little

resourcing and often at significant personal financial (and emotional) cost to some of these individuals.
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The Review sees merit in extending the range and scope of these existing arrangements, especially those

services providing independent advice and representation, funded by the workers’ compensation scheme, on

the Canadian model. However, it does not wish to override existing services, although these existing services

may feel content in relinquishing this role if they considered that there was an adequately funded service

which robustly discharged the role that they are currently undertaking. Accordingly it recommends that the

Minister refer the question of an appropriate framework for advice, support and representation of workers and

employers, in relation to workers’ compensation matters, to the Workers Rehabilitation and Compensation

Advisory Committee (WRCAC) or some equivalent stakeholder forum for consideration and advice. Further,

it recommends that the WRCAC or equivalent stakeholder forum include the participation of representatives

of existing injured worker support and advocacy groups in undertaking this process of consideration and

advice.

1.4.6 Embedding strong accountability measures

1.4.6.1 Protection of rights

It is important that systems that espouse values of openness and accountability actually have mechanisms that

show that those values are more than mere rhetoric. One area where this is particularly important is that of

hearing, taking heed and addressing situations where the scheme has failed to honour its espoused principles.

In the area of worker entitlements, one way of giving credence to these principles may be through a Code of

Claimants Rights such as exists in the New Zealand ACC scheme. This Code contains an elaboration of

certain rights and how they should be expressed in terms of ACC practice as well as a process for dealing with

alleged breaches of these espoused rights. The Review recommends that a Code of Workers’ Rights, similar

to the New Zealand provisions, with similar redress mechanisms be introduced as a schedule to the WRCA.

1.4.6.2 Office of the South Australia WorkCover Ombudsman

Further to the issue of the Code of Workers’ Rights, the credibility of a complaints investigation system is to a

large degree dependent upon both its independence and authority. There are existing complaints investigation

arrangements within both Employers Mutual and the WorkCover Corporation. However, such arrangements

often suffer from the perception that this amounts to ‘Caesar judging Caesar’.

The Review considers that it is important for the credibility of the complaints investigation process that it be

seen as both as both important (that is invested with a high level of authority) and overtly independent.

Accordingly, it recommends the establishment of the office of South Australia WorkCover Ombudsman as an

independent office reporting to the Minister for Industrial Relations which will discharge a complaints

investigation role in relation to all matters relating to the operation of the WorkCover scheme. As well the

office will report on any systemic issues that lie behind patterns concerning individual complaints. This

should include the reasonableness of decision making by the scheme agent. It is important that the Office of

South Australia WorkCover Ombudsman is appropriately resourced so that it can report upon individual cases

in a timely fashion and have the capacity to undertake wider analysis of any systemic features underlying

complaints
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1.4.7 Looking backwards to see forward

The South Australian workers’ compensation scheme is at a turning point in its history. The current ruling

provision, the Workers Rehabilitation and Compensation Act 1986 (WRCA) was part of a visionary reform

movement in Australian workers’ compensation in the mid-1980s. This was a movement which, at least in its

legislative products, began with the Accident Compensation Act 1985 in Victoria, and as well as the 1986

South Australian legislation, included among its statutory offspring the 1986 Work Health Act in the Northern

Territory and the Workers Compensation Act 1987 in New South Wales.

However, the WRCA, and scheme it brought forth, probably rank as the finest product of this movement. This

claim can perhaps rest on the breadth of vision and clarity of purpose articulated in the Act, and in the

uncluttered operational structure created to support its operations. However, equally, if not more so, this claim

may rest on the centrality of the rehabilitative purpose that was reflected in so many of its provisions. The

WRCA was the first of the ruling Australian workers’ compensation statutes to incorporate ‘rehabilitation’ in

its title and, along with the 1985 Victorian legislation, it provided the effective foundations for occupational

rehabilitation in Australia.

It is somewhat paradoxical that at the centre of the current problems besetting the South Australian scheme is

precisely an operational failure of this vision and mission for vocational rehabilitation. The WorkCover

Corporation November proposals were brought forward in response to this failure. Similarly the entire central

thrust of this Report has been on the way in which this failure can be addressed in a manner that gives equal

weight to the twin imperatives of social equity and sustainable financial affordability.

The message of this Report is that there is a need for legislative change. There are elements of the current

structure of the South Australian scheme that operate as an incubus for the attainment of the desired social and

economic goals of the scheme. The removal of such barriers requires legislative action. However, legislative

change is not a panacea. It simply provides a platform upon which sophisticated policy initiatives, that are

both visionary and pragmatic in nature, backed by strong managerial action, can combine to strive for optimal

return-to-work outcomes. This will require the fashioning of both a coherent framework for action and the

development of robust practices and approaches which will underpin and guide such action. The combination

of legislative change with strong managerial action (and particularly the latter) underlies the turnaround

achieved in the Victorian and New South Wales WorkCover schemes, both of which have, in the past, faced

problems as dire as those facing the South Australian scheme.

As well as commenting upon the WorkCover Corporation November proposals, the Review has put forward a

series of approaches that it considers will, with strong managerial action, achieve better social outcomes for

injured and ill workers as well as restoring the scheme to financial health through meeting the financial

hurdles set out in the Review’s terms of reference. The Review’s proposals involve an outward engagement

by the workers’ compensation scheme with a range of initiatives related to the wider labour market. In this

embrace, workers’ compensation, which has historically been regarded in negative terms and its claimants

often negatively stigmatised, may be seen in far more positive terms. That is, it may be seen as part of the

solution to labour market bottlenecks and shortages and those who suffer from occupational injury and illness

may, although often precluded by such injury and illness from returning to their pre-injury employment, be
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provided with worthwhile and fulfilling alternative suitable employment. This will require sensitive and

positive injury and claims management and sometimes access to quality retraining programmes.

Two of the major themes of this Report are the necessity for quality managerial action and a workplace-based

focus. These themes come together in the efforts that are required to achieve exemplary return to work

outcomes. These include intensive, early, appropriate interventions that are supportive of injured and ill

workers and which are aimed at ensuring the quality of injury management and in effecting durable return to

work in suitable employment. Such interventions must have the workplace as their focus, hence the

importance of initiatives such as workplace-based return-to-work coordination.

In order to be truly effective, quality managerial action and a workplace-based focus needs to be rooted in a

wider context of supportive workplace culture and scheme partners who have a high level of skill, knowledge

and expertise. An effective workers’ compensation scheme requires long term, ongoing, attention to, and

investment in, increasing the capability and capacity of all scheme actors. Finally, a quality scheme needs to

be both just and accountable and therefore there is a requirement to embed strong responsibility and

accountability processes across the scheme.

It is undeniable that some of the proposals and recommendations set out in this Report will attract

controversy. It would be Pollyannish to think otherwise. However, the Review believes that it has discharged

its responsibility set out in the Review’s terms of reference in bringing forth arrangements that embody a

“balance between equitable provision for the needs of injured South Australian workers and scheme

affordability for South Australian employers.”

If the full range of recommendations set out in this Report were to be implemented, South Australia will

retain its position as the fairest workers’ compensation scheme in the country. For workers who do not have a

work capacity, weekly payment benefits continue to the age of retirement. The benefit arrangements for non-

economic loss will be modernised and, particularly for the most seriously injured workers, will be the most

generous in Australia. The wider structural arrangements are aimed to position South Australia as a leading

jurisdiction in terms of a ‘work health’ model of workers’ compensation. The strong accountability

arrangements, including the Code of Workers’ Rights and the South Australia WorkCover Ombudsman will

provide a level of protection that places South Australia among the international best. As the costing of these

recommendations show, the retention (and in places, extension) of a quality benefits regime can be achieved

within the financial parameters set out in the Review’s terms of reference. The proposed legislative changes

establish the platform for the revitalisation of the South Australian scheme. A combination of strong

managerial action from the scheme regulator, efficient performance from the scheme agent and the

cooperation of all significant stakeholders can rapidly restore both the social and financial bases of the South

Australian scheme.
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1.5 Cost impacts

1.5.1 Introduction

The Review is required under its terms of reference to assess the likely financial impact, and impact on levy

rates, of recommendations arising from the review. These impacts can be viewed in a number of ways,

including:

 the individual cost impacts of particular changes

 the impact of the changes on the liability for outstanding claims; and

 funding projections.

PricewaterhouseCoopers (PwC) was engaged to act as consultant for the Review. In this role PwC has

undertaken a number of costing exercises and scenarios. This has included a review of the actuarial costings

of the WorkCover November proposals undertaken by Finity Consulting (Finity) scheme actuary for the

WorkCover Corporation, in relation to both the proposals contained in that paper and to subsequent costing

analysis undertaken by Finity. As well, PwC has played a major supporting role in the operations of this

Review and has costed the recommendations arising from the Review.

1.5.2 Individual cost impacts

1.5.2.1 Definition of AWE

The Review generally supports the Workcover proposal and PwC concurs that the cost impact would be

negligible

1.5.2.2 Maximum weekly benefit

The Review does not support the WorkCover proposal to reduce the maximum weekly benefit from twice SA

AWE to about 1.25 AWE. The impact is minimal as the WorkCover proposal would have only resulted in a

reduction of around 0.03 percent of wages.

1.5.2.3 Step-down of weekly benefits

The Review acknowledges the need to amend the current entitlements but does not agree with the WorkCover

proposals. The Review Report recommends a change in the step-down duration from 52 weeks to 13 weeks,

but with the level of benefits unchanged. Finity had previously provided a cost impact of this proposal as a

reduction in the ongoing cost of the scheme of 0.10 percent of wages. Using a different methodology, PwC

arrives at an estimated cost reduction of 0.11 percent of wages.

1.5.2.4 Work capacity reviews

The Review supports this proposal but not in isolation from other changes specified in the Review Report

around greatly increased attention to injury management, retraining and return to work, and protection of

injured workers from unfair treatment.
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Indeed it is the intention and expectation of the Review that greater focus on these issues early in the life of

the claim will greatly reduce the number of claims reaching 130 weeks (especially those with work capacity),

and hence will lessen any hardship this proposal may imply for injured workers.

The cost impact expected by PwC is at the mid range of Finity estimates, providing a reduction in the ongoing

cost of the scheme of 0.69 percent of wages, in addition to any indirect impact from the new step-down

proposals.

1.5.2.5 Medical expenditure cap

The Review does not support the WorkCover proposal on the basis that it could have a significant impact on

the ongoing well-being of some injured workers, and may in fact impede their capacity to return to work. The

impact is minimal as the WorkCover proposal would have only resulted in a reduction of around 0.02 percent

of wages.

1.5.2.6 Changes to non-economic loss entitlements and assessment

The Review supports the general thrust of the WorkCover proposals. However it recommends a threshold of

5% for physical injury and 10% for psychological injury, compared to the WorkCover proposals to replicate

the Victorian schedules, which have thresholds of 10% and 30%, respectively. It also recommends an initial

maximum benefit of $400,000, somewhat higher than Victoria, but geared to only benefit the most severely

impaired claimants. These changes will reduce the cost impact of this amendment somewhat depending on the

final choice of tables and the rigour of applications of the tables - from 0.10% to the range 0.05%-0.07%. In

respect of psychological injury, there is likely to be a cost increase in respect of self-insured government

employers.

1.5.2.7 Enhanced injury management and return to work

The recommendations in the Review concerning enhanced injury management, retraining and return to work,

and protection of injured workers from unfair treatment will have an estimated cost impact of around an

additional 2 percent to 3 percent of the gross cost of claims, or around a 0.05 percent increase in the ongoing

scheme cost ($10m to $12m per annum). However, it is noted that the South Australian scheme currently

invests a lesser amount in this area and is less effective than comparable schemes.

1.5.2.8 Provisional liability

It is estimated that the cost impact of this proposal would be negligible, but over time would significantly

reduce disputes in the scheme and would facilitate return to work, providing net benefits.

1.5.2.9 Employer rebate

It is estimated that the proposal to introduce a rebate on the excess payable by employers for early reporting

of a claim would increase the cost of the scheme by approximately $5 million per annum on a conservative

basis, or about a 0.02 percent increase in the ongoing scheme cost. It is highly likely that the benefit which

would emerge from earlier reporting would far outweigh this cost.
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1.5.2.10 Redemption availability

The proposal to severely restrict the availability of redemptions to a level consistent with that current in NSW

and Victoria is the most difficult of the proposals on which to place an expected cost impact. On balance PwC

have assumed a negligible cost impact, but this will be contingent on a serious and focused investment in

return to work (as was successful in Victoria and NSW) particularly for claimants already in the tail but with

assessed work capacity, and for claimants in the emerging tail, so as to pre-empt their long term status.

1.5.2.11 Continued exclusion of common law

The Review does not support the reintroduction of common law. Like redemptions, access to common law

would seriously compromise the success of the other proposals and would lead to cost escalation in the

medium term.

1.5.2.12 Summary of ongoing cost impacts

Proposal Brief description
Expected

impact Comments

AWE
Switch to "backwards looking" definition for AWE - actual
earnings in previous period

0.00%

Max weekly rate cap Not supported 0.00%

Step down
Move from 100% for 52 weeks then 80%, to 100% for 13
weeks, then 80%

-0.11% Depends on level of stepdown and incentive effectiveness

Post 2 year review
Amend provisions for ongoing eligibility for weekly benefits
beyond 130 weeks - align with Victorian legislation

-0.69%
Depends on effectiveness of early injury management, review
mechanism and availability of redemptions

SNELS
Replace current s43 provisions with Victorian SNEL benefits,
but with amended thresholds

-0.06% Based on rigour of application of tables

Medical cap Not supported 0.00%

Enhanced injury
management

Increase scheme investment in injury management,
rehabilitation and return to work, and protection for injured
workers

0.05% Depends on extent of implementation

Provisional liability
Worker is assumed to be entitled to benefits unless and until a
finding is made to the contrary.

0.00% Likely to be cost beneficial long term

Employer rebate
Rebate on the excess payable by employers for early reporting
of a claim.

0.02% Likely to be cost beneficial long term

Redemptions Severely restrict the availability of redemptions 0.00%
Potential to introduce a short-term cost, but necessary for a
longer term success

Total -0.79%

In summary, it is estimated that the Review Report proposals have the potential to reduce ongoing costs by

around 0.8 percent of wages.

1.5.3 Impact on liability for outstanding claims

The most recent Finity report on the liability for outstanding claims attributes $1.3 billion out of the total

central estimate of gross claims liability of $2.0 billion to income maintenance and redemptions – about 65

percent. About $1.6 billion in total relates to claims of greater than 1 year post injury – of which a little over

$1.0 billion relates to income maintenance and redemptions.

Analysis by PwC of income maintenance claims patterns and of the proposed legislative changes, particularly

those affecting workers with a partial incapacity, suggest a net expected liability reduction of around $200

million, with the potential for further reductions over time. However, the actual outcome will depend on the

success of focussed return to work initiatives and the rigour of the partial capacity assessment instrument and

process.
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1.5.4 Funding projections

The Review terms of reference require a reduction in liability of $250 million and in scheme underlying cost

of 0.75 percent to extinguish the unfunded liability in around five to six years, while at the same time

allowing a reduction in average levy rate to 2.75 percent from 1 July 2009 and 2.50 percent from 1 July 2010.

When the scheme reaches full funding as projected, the levy rate could be further reduced to a level of around

2.0 percent to 2.2 percent depending on circumstances at the time. PwC has costed a number of scenarios. It

expects the Review recommendations to satisfy the Review terms of reference provided initiatives are

undertaken and applied as recommended, that is allowing a reduction in levy rates to the range 2.25 percent to

2.75 percent from 1 July 2009, and an extinguishing of the unfunded liability over five to six years. Should

the initiatives be more successful than PwC projected, the unfunded liability will be extinguished sooner,

and/or the levy rates can be reduced more quickly. Of course the opposite situation could also emerge.
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2 Introduction
There is one issue concerning the current South Australian workers’ compensation system upon which there is

widespread agreement. That is the judgment that the scheme is failing to fulfil a number of the objects of the

Workers Rehabilitation and Compensation Act 1986 (WRCA) as enumerated in section 2 of that Act. In

particular, and most relevant to this Review, there is the failure of the scheme created by the WRCA to

provide “for the effective rehabilitation of disabled workers and their early return to work” (section 2(a)(ii)).

The consequences of this is that the scheme has been deficient in reducing the “overall social and economic

cost to the community of employment-related disabilities” (section 2(a)(iv)) and in ensuring “that employers’

costs are contained within reasonable limits so that the impact of employment-related disabilities on South

Australian business is minimised” (section 2(a)(v)).

These are matters that have exercised the minds of many within the South Australian workers’ compensation

system, including the Board of the WorkCover Corporation of South Australia (WorkCover Board). The

WorkCover Board, in November 2006, provided to Government a document entitled ‘Proposed legislative

change to the South Australian Workers Rehabilitation and Compensation Scheme’. The case presented in

this document is that, since the reappointment of the Board in mid-2003, extensive work by it has highlighted

several critical aspects of the WorkCover scheme where change is required in order to ensure the future social

and economic sustainability of the scheme. Following this process of review the Board has taken significant

steps to improve the management of the scheme including:

 refocusing the organisation on the primary objective of achieving timely and sustainable return to work

 demanding an urgent focus on the management and resolution of long-term claims and

 strengthening the management of claims agent contracts to drive the delivery of outcomes.

This work culminated in the appointment of Employers Mutual as the sole claims agent for the scheme from 1

July 2006; a selection that was underpinned by Employer Mutual’s record in New South Wales and its

willingness to form a strong partnership with WorkCover, based on a common commitment to achieving

improved return to work outcomes and full funding for the scheme.

While the Board expresses confidence that the WorkCover/Employers Mutual partnership will improve case

management to deliver better return to work outcomes in South Australia, “it has been recognised that the

South Australian legislation lacks the return to work incentives of other jurisdictions and that without

legislative change the ability of the Board to further improve outcomes and maintain them over the longer

term is limited.”1

As well the actuarial evaluation of WorkCover’s return to work performance at end-June 2006, which resulted

in an increase in the unfunded liability by $42 million to $694 million, “served to strengthen the view of the

1
WorkCover Corporation of South Australia, Proposed legislative change to the South Australian Workers Rehabilitation and
Compensation Scheme, November 2006 (WorkCover November proposals).



Introduction

46 Review of the South Australian Workers’ Compensation System Report

WorkCover Board that urgent legislative reform was required to equip the Scheme, and indeed the new sole

claims agent, with the necessary tools to improve return to work in South Australia.”2

A thorough examination by the Board of the return to work prospects of long-term claimants in late 2006

“strengthened WorkCover’s understanding of the challenge that it faces.” This led to the preparation of the

proposals for legislative change because of “the Board’s belief that South Australia’s inadequate return to

work outcomes and the associated deterioration in the funding position are not likely to be sufficiently

addressed through improved Scheme management alone.” The position of the Board is that:3

Better return to work outcomes can only be achieved if adequate incentives exist in the legislation. Comparing

the current South Australian experience and return to work performance with interstate jurisdictions

demonstrates both the scale of the problem in South Australia and the opportunities for improving the Scheme

through alignment with some of the proven measures taken by other jurisdictions.

The WorkCover Board believes that there is an opportunity to make further changes to the Scheme that will

improve return to work outcomes without undermining the achievement of a reasonable balance between the

interests of employers and workers or the provision of fair compensation for employment-related disabilities.

The Scheme is finely balanced and requires some measured, but significant change to ensure its sustainability.

Over many months, the WorkCover Board has given careful and detailed consideration to the current

problems faced by the Scheme. In keeping with its legislative and fiduciary responsibilities, the WorkCover

Board is recommending to the Government a number of legislative solutions which are vital to the future of

the Scheme. The rationale and detail of the proposed solutions, and the existing circumstances they are

designed to address, are detailed herein.

This paper outlines a number of areas identified by the WorkCover Board where the legislation should be

amended, based on alignment with practices of other jurisdictions that have proved successful in improving

return to work outcomes and scheme funding, which could similarly be effective in South Australia.

Since the WorkCover November proposals were released there has been a further deterioration in the financial

position of the South Australian scheme with WorkCover’s unfunded liability increasing to $844 million as at

30 June 2007 with a funding ratio of 64.7 percent.

According to its terms of reference, a major task for this Review is to consider the WorkCover November

proposals and to make recommendations to the Minister for Industrial Relations about these proposals,

including modifications of and alternatives to them, having regard to certain stipulated objectives. These

objectives are that:

 injured workers should receive fair and equitable financial and other support that should be delivered

efficiently and equitably and enable the earliest possible return to work

 the average employer levy rate should be reduced and contained within the range of 2.25% to 2.75% by

July 1 2009; and

 the scheme should be fully funded as soon as practicable having regard to the above objectives.

2
WorkCover November proposals.

3 WorkCover November proposals.
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These objectives are supplemented by other elements of the terms of reference which include attention to the

balance between equitable provision for the needs of injured South Australian workers and scheme

affordability for South Australian employers as well as the adequacy and efficiency of incentives for

employers for injury and illness prevention and the effective rehabilitation and return to work of injured and

ill workers.

In approaching these tasks, the Report of the Review falls into a number of parts. The first is a consideration

of the background to the current malaise facing the South Australian scheme. This draws very heavily upon

the actuarial and scheme analysis conducted by PricewaterhouseCoopers (PwC) and is dealt with in the next

chapter. The second major component of the Report is the Review’s consideration of the core items of the

WorkCover November proposals. Some of these proposals are endorsed, while modifications or alterations

are suggested with respect to other proposals, and some of the November proposals are rejected. These

matters are set out in chapter three. As well as commenting on the WorkCover November proposals, the

Review puts forward a range of additional proposals and recommendations. These range from suggestions

related to the role of workers’ compensation in the context of wider labour market arrangements to those

concerned with embedding stronger responsibility and accountability processes across the scheme. Such

additional proposals and recommendations are dealt with in chapter four. A summary of the cost implications

of the Review’s proposals and recommendations is contained in chapter five of the Report.
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3 The State of the South Australian Workers’ Compensation
Scheme

3.1 Introduction

An effort to understand the current state of the South Australian workers’ compensation system can be

undertaken in a number of ways. One is to consider the scheme in terms of its own history over time. An

attempt at such an understanding is presented later in this chapter.

Another approach is to take a comparative perspective. In Australia, there are ten principal workers’

compensation jurisdictions and so it is possible to consider the manner in which particular elements of the

South Australian system are reflected in similar features in other Australian schemes. As well, one of the

terms of reference for this Review is to “consider and report upon a comparison of the entitlements structure

and average premium rates under the South Australian scheme and those in other Australian jurisdictions”.

Such a comparison follows. In particular areas, especially in relation to benefit entitlements, there are more

extensive jurisdictional comparisons in the next chapter of this Report where the issue relates to a particular

recommendation contained in the WorkCover November proposals.

3.2 Australian comparisons – General observations

At the outset it should be stated that any exercise that attempts to engage in a comparison of scheme elements

is not an easy undertaking. At one level it may appear possible to discharge this task through the provision of

a comparative listing of benefit items and average premium rates. However, even at this level, the role is not

as simple as may appear at first glance. Similar terms may be used differently between jurisdictions. For

instance, in respect of the comparison of average premium rates, while this is a function of the premiums (or

levies as they are described in South Australia) collected as a percentage of employee remuneration, there are

differences between jurisdictions as to what constitutes ‘leviable remuneration’ for premium determination

purposes. In particular, the inclusion or non-inclusion of superannuation contributions paid by the employer

for the employee’s benefit in ‘leviable remuneration’ will make a not insignificant contribution to the size of

the premium pool with consequent implications for the expressed average premium rate.

As well, aspects of scheme arrangements will, similarly, have an impact upon cross jurisdictional

comparisons. Again, in relation to comparative average premium rates, the presence (and, where present, the

size) of employer excesses within jurisdictions will have an effect upon raw comparisons of average premium

rates.

Similar factors operate in relation to benefit comparisons. For instance, the comparative generosity of weekly

benefit regimes between jurisdictions will depend upon a number of factors including the percentage of pre-

injury earnings compensated, what comprises ‘pre-injury average weekly earnings’ for compensation

purposes, caps (and at what level) upon the quantum of pre-injury earnings replacement, step-downs, the

presence or otherwise of supplementary benefits (for instance to specified family members) and particular

limits upon the duration of benefit entitlement.
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Apart from these formal elements there are a myriad of other factors that influence scheme dynamics and will

directly or indirectly affect, for instance, ongoing access to weekly benefits. These will include the level of

capability and capacity within the system, particularly the skill, experience and expertise of insurer personnel

and service providers and the nature, level and intensity of regulatory oversight.

3.3 Structural issues

Each Australian State and Territory has a workers compensation system, under which it is compulsory for

employers to provide coverage for their workforce. There are also two schemes at the federal level, Comcare

and Seacare, which are currently less relevant in comparison to the South Australian context because of their

very different industry profiles. In very broad terms, the two most defining features of workers’ compensation

schemes from a design viewpoint are:

 the underwriting arrangements – ie whether the scheme is underwritten by government or by private

insurers with government regulation; and

 whether income benefit payments are predominantly paid periodically over the long term, or by some

form of lump sum (through common law or redemption) after an initial period of statutory income

benefits.

The extent to which Australian schemes fall along this continuum is broadly presented in the following table:

Table 1: Broad overview of Australian state and territory workers compensation schemes

Jurisdiction Underwriting Benefit type

NSW Public monopoly, with outsourced
claims management

Periodic benefit, with limited access to
common law and redemptions

Victoria Public monopoly, with outsourced
claims management

Periodic benefit, with limited access to
common law and redemptions

Queensland Public monopoly, with in-house claims
management

Predominantly lump sum

South Australia Public monopoly, with outsourced
claims management (to one provider)

Periodic benefit, with access to
redemptions

Western Australia Private Predominantly lump sum

Tasmania Private Predominantly lump sum

ACT Private Predominantly lump sum

NT Private Predominantly periodic, with access to
redemptions
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In terms of structure, then, the South Australian system is a publicly underwritten scheme, with outsourced

claims management (to a monopoly provider). It is predominantly a periodic benefit scheme for income

support. On this basis, the most comparable schemes to that of South Australia would seem to be those of

New South Wales and Victoria; while there are significant differences between these three schemes, all three

are publicly underwritten, all outsource their claims management, and all are predominantly periodic benefit

schemes, with varying degrees of access to lump sum type benefits. Queensland is the other publicly

underwritten scheme, and some characteristics of its scheme are relevant, as described below.

3.4 Benefit entitlements

This section provides a basic overview of the main characteristics of the schemes in terms of the main benefit

and cost types of:

 income replacement

 medical and treatment

 statutory lump sum

 common law

 redemptions

 legal.

3.4.1 Income replacement

All schemes provide replacement of income as a primary benefit if an injured worker loses time off work.

Schemes differ, however, in the level of income replacement (and step-downs in this level), the duration of

payment, and the assessment of capacity to return to work.

The following table provides an overview of the income replacement arrangements in schemes most

comparable to South Australia:

Table 2: Income replacement features of comparable schemes1

Feature South Australia NSW Victoria Queensland
Initial period payment
level (max pw)

100% ($2159) 80% ($1563) 95% ($1210) 85%

Initial duration 52 weeks 26 weeks 13 weeks 26 weeks
Long term payment level 80% Statutory rate

($367.70 plus
dependants)

75% 65%

Duration of payment To retirement To retirement To retirement Max
$218,400 or
5 years

Assessment of work
capacity

Little effect2 Available at any time Major impact at
130 weeks

Notes:

1. As at 1 July 2007.

2. There is no objective measure of the impact of work capacity – these responses reflect consultations to date.
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The South Australian scheme has the highest levels of benefit at all durations, these benefits are available to

retirement age, and there is apparently little effective use of injured workers’ capacity to work as a means of

reducing benefits and/or encouraging return to work.

3.4.2 Medical and treatment costs

South Australia, New South Wales and Queensland effectively pay “all reasonable costs” for medical and

treatment expenses. In the Victorian scheme entitlements to medical and treatment expenses cease 52 weeks

after entitlements to weekly compensation ceases.

3.4.3 Statutory lump sum

All schemes have a statutory lump sum benefit to compensate injured workers for permanent impairment and

(in the case of New South Wales) pain and suffering. The most significant features of lump sum scheme

design are:

 the maximum benefit available for someone assessed at maximum level of impairment (ie 100%); and

 the method of assessing proportional entitlements to benefits below the maximum entitlement. As a

general statement, without an objective measure of proportional impairment, a statutory lump sum

entitlement can be very costly notwithstanding the level of maximum benefit.

The following table presents an overview of the statutory lump sum arrangements in schemes most

comparable to South Australia:

Table 3: Statutory lump sum features of comparable schemes

Feature South Australia NSW Victoria Queensland

Maximum
entitlement1

$213,060
(including
supplementary)

$250,000 (including
pain and suffering)

$363,660 $182,620

Assessment of
entitlement

Table of Maims,
or AMA2 3rd

edition, by
medical opinion

WorkCover Guides,
based on AMA 5th

edition, disputes
referred to Approved
Medical Specialists

AMA 4th edition AMA 4th edition, by
Medical Assessment
Tribunal

Notes:

1. From “Comparison of Workers Compensation Arrangements, Australia and New Zealand, October 2005” by the Heads of

Workers Compensation Authorities.

2 American Medical Association.

The South Australian entitlements are at the mid- to lower-end of entitlements to statutory lump sums, but the

process and instrument of assessment is more likely than the other schemes to lead to disputes and bracket-

creep. This could potentially make the South Australian system more expensive.
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3.4.4 Common law

Common law entitlements, where they exist, are available only for claimants who can establish the negligence

of their employer. In South Australia, common law rights against employers were abolished for injuries

occurring on or after 3 December 1992. Both New South Wales and Victoria have restricted access to

common law. The Victorian scheme has more comprehensive common law benefit entitlements than New

South Wales. Under the Victorian arrangements access to common law can be either through an impairment

gateway (30 percent whole person impairment) or through a more subjective “narrative” test of serious injury.

Most claimants in Victoria who receive common law benefits enter through the narrative test. During 2005/06

nearly 20 percent of Victorian scheme payments were for common law benefits. In the six months to 31

December 2006, about 11 percent of New South Wales scheme payments were for common law benefits.

Queensland is predominantly a common law scheme for long term claimants who are able to demonstrate

fault in their employer due to the circumscribed duration of weekly benefits payments. In 2003/04, 48 percent

of total scheme payments in Queensland were in respect of common law benefits.

3.4.5 Redemptions

A “redemption” refers to the process by which future entitlements to weekly benefits (and in some cases

medical and treatment expenses) are commuted (“redeemed”) for a single lump sum. In South Australia

redemptions are a significant part of the scheme, comprising an estimated 7 percent of ongoing scheme cost4,

and 16 percent of gross claim payments during 2005/06. In both New South Wales and Victoria redemptions

are a negligible part of the scheme. In Queensland redemptions are available in respect of statutory payments

after two years.

3.4.6 Legal costs

Legal costs provide a reasonable indicator of the amount of active disputation in schemes. The New South

Wales scheme has historically had very high legal costs, largely linked to common law and redemption

activity prior to the 2001 reforms, and lump sums for statutory non-economic loss. Legal costs now comprise

about 6 percent of gross scheme costs, and these are still predominantly linked to lump sum payments.

Similarly in Victoria legal costs represent 6 percent to 8 percent of overall scheme incurred costs, depending

on accident year. These are predominantly linked to common law and lump sums for statutory non-economic

loss. In South Australia legal costs are about $15m per year, or around 4 percent of historic scheme costs.

3.4.7 Summary

In terms of major benefit entitlements, the following table summarises the relative position of the South

Australian scheme:

4 From actuarial model provided by Finity Consulting, August 2007.
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Table 4: Comparative benefit entitlements

Benefit type South Australian position

Income replacement South Australia’s benefits are the most generous of comparable schemes, both in
terms of benefit levels and “step downs” (ie duration on each benefit level).
However, there is limited success in South Australia in returning partially
incapacitated workers back to work.

Medical and
Treatment

South Australia’s entitlements are in line with other schemes, in paying all
reasonable costs (Victoria is somewhat more restrictive).

Statutory Lump Sums South Australia’s benefit entitlements are at the mid- to lower-end of entitlements
to statutory lump sums, but the process and basis of assessment is more likely to
lead to disputation than in other schemes.

Common Law Common law rights against South Australian employers were abolished for injuries
occurring on or after 3 December 1992. Both Victoria and NSW have restricted
access to common law (with higher levels of utilisation in Victoria).

Redemptions In South Australia redemptions are a significant part of the scheme, but are
negligible in both NSW and Victoria.

Legal South Australia has a lower percentage of legal costs than either NSW or Victoria.

3.5 Premiums

3.5.1 Premium level

3.5.1.1 Introduction

The “headline” or scheme average premium rate is not necessarily a fair indicator of the “underlying cost” of

a workers’ compensation system. For example the premium level may be:

 higher than the underlying cost, when a scheme is trying to accumulate funds either to extinguish a

funding deficit or to build a funding margin; or

 lower than the underlying cost, when a scheme has reason to support the premium, usually for strategic

or political reasons.

Both situations have been seen in Australian jurisdictions in recent years, and indeed the estimated cost of the

current South Australian scheme by the WorkCover Corporation’s actuary (2.7 percent of wages) is below the

average premium rate of 3 percent. Nevertheless, the average premium rate is what is seen by employers as

the “cost” of the scheme, and so is an important indicator of scheme performance in comparative terms.

The following section compares South Australia with other jurisdictions in respect of:

 current average premium levels

 trends in average premium levels; and
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 indicators which may assist to “normalise” average premium levels, such as industry mix or employer

size mix.

3.5.1.2 Current average premium levels

For the 2007-08 year, South Australia has the highest headline premium of Australia’s major schemes:

Table 5: 2007-08 average premium rates

Jurisdiction 2007-08 average premium
rate (% wages)

Ratio to SA
premium rate

NSW 1.86% 62%

Victoria 1.46% 49%

Queensland 1.15% 38%

South Australia 3.00%

Relative to South Australia, employers would see discounts of over 35 percent, 50 percent and 60 percent

when looking at the headline rates of New South Wales, Victoria and Queensland, respectively.

3.5.1.3 Trends in premium rates

As demonstrated in the figure below, recent trends in Australian scheme premium rates have been

downwards.

Figure 1 Trends in average premium rates, Australian workers compensation schemes
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Source: Workplace Relations Ministers’ Council, Comparative Performance Monitoring Report, 7th edition, October 2005.

Around five years ago most of the schemes had average premium rates in the range 2.5 percent to 3 percent of

wages. In the case of the four largest schemes other than South Australia, experience over the past five years

has been very favourable, due to a combination of:

 continuing reductions in claim frequency
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 a strong economy, facilitating employment opportunities

 favourable investment returns, providing significant contributions to underlying financial strength; and

 more active claims and injury management.

Notwithstanding the existence of many of these trends also in South Australia, the scheme is conspicuous in

not capitalising on them in overall performance. The South Australian scheme premium rates have stayed at

or around 3 percent for the whole period, apart from a brief reduction to 2.46 percent which exacerbated the

scheme’s financial difficulties.

3.5.1.4 Premium Adjustment Factors

3.5.1.4.1 Introduction

The analysis of raw premium rates above does not take into account a number of factors which may contribute

to lack of comparability between schemes. The main such factors are:

 the definition of wages for the purpose of premium rating (and in particular whether “on-costs” such as

the superannuation levy are included)

 definition of injury, and what is included – in particular whether so-called “journey claims” are

included

 the amount of “employer excess” – ie the amount of each claim which is paid directly by the employer

in addition to premium

 the number and size of self-insurers (or exempt employers), which do not pay the “average” premium

 the inclusion or exclusion of government employers in the premium-paying pool

 industry mix – for example schemes with relatively more exposure to “risky” industry (such as

manufacturing) would be expected to have a higher average premium

 employer size mix – in this case schemes with relatively more exposure to small employers (with more

difficulty in providing return to work opportunities) would be expected to have a higher average

premium.

The following section considers these adjustment factors, and whether they may explain the apparently high

premium rate in South Australia.

3.5.1.4.2 Workplace Relations Ministers Council Standardised Rates

For a number of years the Workplace Relations Ministers Council has commissioned a series of

benchmarking reports on Australian workers compensation schemes. The most recent of these, “Comparative

Performance Monitoring Report, 8th Edition, September 2006” contains the latest attempt to adjust premium

rates to take into account the first five of these factors. The comparative figures produced in this report can

only be considered broad indicators of adjustment, and they do not standardise for industry mix and only

implicitly for employer size mix, so again they can be misleading. Nevertheless, the report provides the most

comprehensive data and analysis available on relative scheme performance. The table below is reproduced

from this report.
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Table 6: Adjusted average premium rates for Australian jurisdictions 2004-05

Average premium rates for premium paying sector

Jurisdiction Unadjusted Adjusted for
superannuation

Total average
premium rate

Total average
premium rate
Adjusted for

employer excess

Total average
premium rate
adjusted for

employer excess
and journey

claims

SA 3.00 3.27 3.34 3.33 3.33

NSW 2.51 2.75 2.87 2.84 2.64

Victoria 1.98 2.19 2.11 2.18 2.18

Queensland 1.54 1.54 1.58 1.57 1.48

WA 1.94 1.94 1.98 1.90 1.90

Tas 2.46 2.46 2.26 2.26 2.25

NT 2.95 2.95 2.62 2.49 2.46

ACT Private 3.33 3.63 3.61 3.39 3.24

Comcare 1.54 1.54 1.51 1.47 1.35

Seacare 4.43 4.43 4.43 8.04 7.52

Australian average 2.15 2.29 2.26 2.35 2.25

Source: Workplace Relations Ministers’ Council, Comparative Performance Monitoring Report, 8th edition, September 2006,
Appendix Table 5.

Using these comparative rates to again compare across the major schemes for 2004/05 the results are:

Figure 2: Standardised average premium rates, 2004/05
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At the time of the above analysis the standardised South Australian rate (3.33 percent) was considerably

higher than those of New South Wales (2.64 percent), Victoria (2.18 percent), Queensland (1.48 percent) and

Western Australia (1.90 percent). Moreover, in the period since 2004-05 the four jurisdictions other than
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South Australia have reduced their average premium rates significantly. South Australia’s has stayed at 3.0

percent of wages. Again, therefore, the conclusion would be that South Australia’s scheme cost is very high

compared to comparable jurisdictions.

The next two sections provide some indications of the relative employer size and industry mix covered by the

South Australian scheme.

3.5.1.4.3 Employer size

It has been speculated that one reason for the apparently high average premium rate in South Australia is

contributed to by the fact that South Australia is a “small business state”. Therefore one might expect more

difficulty in developing safe workplaces, and also in offering return to work opportunities. This possibility

raises two avenues for investigation:

 what is the relative proportion of small business compared to total business in South Australia,

compared to other states; and

 what is the relative proportion of small business covered by the WorkCover scheme, after excluding

government employers and other exempt employers.

The most recent comprehensive ABS analysis of small business in Australia is the publication Small Business

in Australia, 2001 (Cat 1321.0). This publication is instructive in demonstrating that in 2000-2001, the South

Australian private sector was actually less of a small business market than the Australian average. This is

illustrated in the table below:

Table 7: Number of businesses and persons employed in the private sector, 2000-01
5

All businesses

Number Number

'000 % '000 '000 '000 '000 % '000
NSW 372.5 97.0% 384.1 310.5 772.9 1083.4 47.9% 2261.3
Vic 273.9 95.7% 286.2 225.1 586.3 811.4 43.3% 1873.2
Qld 216.8 96.5% 224.6 211.5 400.2 611.7 50.2% 1219.2
SA 80.0 95.8% 83.5 76.9 158.3 235.2 46.4% 506.6
WA 126.0 96.6% 130.5 121.5 242.6 364.1 49.4% 736.4
Tas 23.7 96.0% 24.7 23.2 48.7 71.9 50.6% 142.1
NT 9.1 92.9% 9.8 7.0 21.7 28.7 45.1% 63.6

ACT 20.0 96.6% 20.7 14.0 38.9 52.9 53.2% 99.5
Australia 1122.0 96.4% 1164.1 989.7 2269.6 3259.3 47.2% 6901.9

Note: (a) Includes working proprietors and partners of unincorporated employing and non-employing businesses; working directors of

incorporated businesses are classified as employees.

Total

employment

Persons

working in own

business (a)

Proportion of

all

businesses

Small business Small business employment

Private sector

employees

Total

employment

Proportion of

all

businesses

This shows that 95.8 percent of private sector businesses in South Australia are classified as “small business”

(employing fewer than 20 people) compared to 96.4 percent in all of Australia. These businesses employ 46.4

percent of all employees in South Australia, compared to 47.2 percent across Australia. If one excludes

persons working in their own business, many of whom would not be covered by workers compensation, the

5 From p34, ABS publication Small Business in Australia, 2001 (Cat 1321.0).
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small business employed persons represent 31.2 percent in South Australia compared to 32.9 percent

nationally.

The question that remains, then, is whether there is a disproportionate number of small business employers

among the non-self-insured employers covered by the scheme. This could conceivably be so, given the

relatively high number of self-insurers in the South Australian system as indicated in the following table.

Table 8: Self insurers by major jurisdiction
6

Jurisdiction Self-insurance

NSW 48 self insurers, 18 group self-insurers (including the public sector) and 6
specialised insurers

Vic 39 self insurers, but not including government which is covered by the scheme

Qld 26 self insurers

SA 69 self insurers, plus government agencies

WA 28 self insurers

The most comparable scheme to South Australia in terms of self-insured employers is New South Wales,

from the above table. Using data made available from New South Wales WorkCover and SA WorkCover, it

has been possible to construct comparable tables of both the employer size distribution and the claim

frequency distribution by size of employer. These are presented below:

Table 9: Employer size and claim frequency distribution, South Australia

South Australia Experience

Distribution of claims by financial reporting year (excludes self insureds)

2004/05

Remuneration Band # Employers 0 1-5 6-10 11-20 20+ # Employers 0 1-5 6-10 11-20 20+

<$0.7M 61,127 57,387 3,684 49 7 0 94% 97% 67% 11% 3% 0%

$0.7M - $3M 3,199 1,422 1,381 268 106 22 5% 2% 25% 60% 41% 11%

$3M - $7M 522 80 193 97 92 60 1% 0% 4% 22% 35% 31%

$7M+ 250 14 46 25 53 112 0% 0% 1% 6% 20% 58%

Unknown 0 175 6 3 0 0% 0% 3% 1% 1% 0%

Total 65,098 58,903 5,479 445 261 194 90% 8% 1% 0% 0%

2005/06

Remuneration Band # Employers 0 1-5 6-10 11-20 20+ # Employers 0 1-5 6-10 11-20 20+

<$0.7M 60,351 56,767 3,559 49 6 0 93% 97% 64% 11% 3% 0%

$0.7M - $3M 3,441 1,603 1,494 243 85 0 5% 3% 27% 55% 36% 0%

$3M - $7M 554 107 200 109 84 16 1% 0% 4% 25% 35% 9%

$7M+ 268 16 55 36 53 54 0% 0% 1% 8% 22% 30%

Unknown 0 221 5 9 108 0% 0% 4% 1% 4% 61%

Total 64,614 58,493 5,529 442 237 178 90% 9% 1% 0% 0%

Number of Claims

Number of Claims

Distribution

Distribution

6 From p8, “Comparison of Workers Compensation Arrangements, Australia and New Zealand, October 2005” by the Heads of
Workers Compensation Authorities.
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Table 10: Employer size and claim frequency distribution, New South Wales

New South Wales Expereince

Distribution of claims by financial reporting year (excludes self insureds)

2004/05
Remuneration Band# Employers 0 1-5 6-10 11-20 20+ # Employers 0 1-5 6-10 11-20 20+

<$0.7M 351,760 336,736 14,895 106 21 2 95% 97% 66% 7% 2% 0%

$0.7M - $3M 15,178 8,001 6,097 783 260 37 4% 2% 27% 50% 30% 5%

$3M - $7M 2,616 636 1,116 407 310 147 1% 0% 5% 26% 36% 20%

$7M+ 1,766 179 503 263 273 548 0% 0% 2% 17% 32% 75%

Unknown 0% 0% 0% 0% 0% 0%

Total 371,320 345,552 22,611 1,559 864 734 93% 6% 0% 0% 0%

2005/06
Remuneration Band# Employers 0 1-5 6-10 11-20 20+ # Employers 0 1-5 6-10 11-20 20+

<$0.7M 347,959 335,752 12,132 60 12 3 95% 97% 62% 5% 2% 0%

$0.7M - $3M 15,401 8,906 5,687 607 175 26 4% 3% 29% 46% 23% 4%

$3M - $7M 2,674 788 1,155 372 264 95 1% 0% 6% 28% 35% 15%

$7M+ 1,864 215 571 270 300 508 1% 0% 3% 21% 40% 80%

Unknown

Total 367,898 345,661 19,545 1,309 751 632 94% 5% 0% 0% 0%

Number of Claims Distribution

Number of Claims Distribution

The above tables show that while the non-self-insured employers covered by the South Australian scheme are

indeed predominantly small businesses, the situation is very similar in New South Wales: In New South

Wales about 95 percent of employers have covered wages less than $700,000 – this would equate to around

20 employees. The comparable figure in South Australia is about 94 percent, or lower if one normalised for

the higher average weekly earnings in New South Wales.

It is almost certain that the proportion of small businesses would be lower in Victoria and Queensland, where

there are fewer self-insurers. Nevertheless one cannot accept the assertion that South Australia is an “outlier”

in this respect.

3.5.1.4.4 Industry mix

The remaining possible contributor to South Australia’s high cost is a different industry mix from comparable

schemes. In order to test this possibility, an analysis has been undertaken which applies broad average

Australian industry premium rates to the industry mix of employing businesses in each jurisdiction. The table

below contains the results of this analysis.
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Table 11: Businesses by industry mix, June 2004

Industry (ANZSIC Division) NSW Vic Qld SA WA

Average
premium
rate (b)

Agriculture, Forestry and Fishing 21,781 17,022 14,029 9,439 8,792 4.85%
Mining 602 312 602 138 974 2.05%
Manufacturing 20,666 18,249 11,151 4,198 5,863 3.51%
Electricity, Gas and Water Supply 199 159 97 46 65 1.54%
Construction 42,080 29,471 22,534 5,884 9,643 4.47%
Wholesale Trade 17,332 12,834 8,306 2,964 4,182 1.81%

Retail Trade 43,148 31,454 24,933 8,763 12,254 2.37%
Accommodation, Cafes and Restaurants 14,236 9,272 7,609 2,621 3,498 2.82%
Transport and Storage 13,229 9,557 7,844 2,141 3,276 3.48%
Communication Services 2,995 2,264 1,615 377 587 1.32%
Finance and Insurance 18,343 14,260 9,119 2,905 5,439 0.54%
Property and Business Services 65,673 44,233 30,092 9,012 15,621 1.07%
Education 2,757 1,711 1,233 395 519 1.47%
Health and Community Services 17,691 12,029 9,402 3,450 4,243 2.50%
Cultural and Recreational Services 6,719 4,480 3,112 949 1,311 1.65%
Personal and Other Services 10,633 7,468 5,950 2,098 2,902 3.54%
All Industries 298,084 214,775 157,628 55,380 79,169

Normalised average rate 2.58% 2.61% 2.68% 2.85% 2.66%

Note (a) From cat. no. 8161.0.55.001 Australian Bureau of Statistics Business Register, Counts of Businesses

(b) From p124, “Comparative Performance Monitoring Report”, 7th Edition, November 2005

Number of employing businesses, June 2004 (a)

While again there are numerous possible confounders to this simple analysis, there is certainly evidence that

South Australia has a “more risky” industry mix than comparable states. For example when one further

normalises by size of business, the rate for Queensland and South Australia become similar, but still about

0.15 percent to 0.20 percent higher than New South Wales and Victoria.

In particular the state is over-represented by businesses in the Agriculture, Forestry and Fishing industry,

which has a high average premium rate of 4.85 percent, and under-represented in the Property and Business

Services industry, which has a low average premium rate of 1.07 percent.

3.5.2 Funding positions

Other than average cost or premium rate, the main indicator of scheme financial strength and well-being is the

“funding position”, or the ratio of assets to liabilities. The following table shows that as at 30 June 2006 the

South Australian scheme had the weakest funding position of comparable schemes by a considerable margin,

at only 65 percent, representing an unfunded liability of about $700m. A year later, as at 30 June 2007, that

funding ratio had deteriorated further to 64.7 with an unfunded liability of $844 million.
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Table 12: Scheme funding ratios at 30 June 2006

Jurisdiction Funding ratio (%) as at 30 June
2006

NSW 101

Vic 119

Qld 137

SA 65

The presence of such a large deficit position limits the opportunity for quick reductions in premium rates.

There are a number of possible contributing factors which make straight premium rate comparisons

problematic, and after taking all of these into consideration, the South Australian scheme is still considerably

more costly than comparable schemes, and has a poor recent history in terms of reducing scheme cost.

3.6 Return-to-work outcomes

3.6.1 Introduction

A key objective of workers compensation schemes is to achieve fast and durable return to work outcomes for

injured workers. This provides both the optimal outcome for the injured worker, and is also the single most

effective way to contain scheme costs. In this section South Australia is compared to other jurisdictions on

two metrics:

 return to work outcomes as measured by “Campbell’s Return to Work Monitor” and

 an analysis of claim continuance rates for New South Wales, Victoria and South Australia.

3.6.2 Campbell’s Return to Work Monitor

The Return to Work Monitor is a survey run on behalf of the Heads of Workers Compensation Authorities by

Campbell Research & Consulting Pty Ltd. It reports on return to work outcomes and injured workers’

perceptions of the return to work process. The survey includes injured workers who have been paid 10 days or

more compensation by a workers’ compensation authority or their employer. The survey does not include

injured workers from organisations who self-insure their workers’ compensation risk. The sample selected for

all Return to Work Monitor surveys consists of injured workers who had submitted a claim seven to eight

months before the date of the survey.

The following tables present relevant survey results for 2006-07:
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Table 13: Return to work outcomes 2006-07

Jurisdiction Return to work rate
(%)1

Number of
respondents

NSW 86 600

Vic 85 602

Qld 85 600

SA 77 400

Note: 1 Percentage who answered yes to the question “Have you returned to work at all since you put in your workers compensation
claim?”

Put another way, this result states that 23 percent of the South Australian workers surveyed (who had been

paid at least 10 days compensation) had not returned to work at all seven to eight months after their claim.

This compares to 14 percent in New South Wales, 15 percent in Victoria and 15 percent in Queensland.

Another interesting measure from the RTW Monitor is durability of return to work, in terms of the proportion

of injured workers who have returned to work and were still working at the time of interview. Again, as

indicated in the following table, the South Australian experience is below (ie less durable than) comparable

states.

Table 14: Durable return to work

Jurisdiction Durable return to work
rate (%)1

Number of respondents

NSW 78 600

Vic 76 602

Qld 78 600

SA 65 400

Note: 1 Answers to the question “Are you currently working in a paid job?”

3.6.3 Claims analysis

Apart from the sample and survey approach, a more direct measure of “claim discontinuance” is to measure

this directly from the claims data. It should be noted, however, that claim discontinuance does not necessarily

mean return to work – benefits can cease for reasons other than return to work. Nevertheless, the impact on

scheme costs is equivalent.

In order to conduct this analysis, data from the South Australia, New South Wales and Victoria schemes have

been run through a set of algorithms designed to give comparable continuance rates and average benefit

levels. Ultimately the results will not be directly comparable, because of different scheme processes and

definitions of income benefit claims. However the analysis provides a broad indication of trends in the

respective schemes.
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The algorithm of analysis has been as follows:

 capture all claimants in each of three injury quarters (eg 1/7/03 to 30/9/03)

 count all of these who receive an income maintenance (weekly) payment in the last 14 days of the

quarter following the injury quarter, and also for each succeeding quarter

 separate these into total incapacity and partial incapacity

 for each of these, add up their total weekly payments received in the quarter

This analysis allows us to investigate (a) the rate at which claimants continue on benefits following their

initial period of injury stabilisation, and (b) the average benefits received during their injury period.

The following two graphs summarise the results of this analysis:

Figure 3: Rate of continuance on income maintenance
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For the New South Wales and Victorian schemes, the number of claimants still receiving weekly benefits

more than two years post injury is around 30 percent of those receiving weekly benefits around four months

post injury. The Victorian scheme has a distinctive dip just on the two year mark, probably reflecting the

(former) two year review point.

For the South Australian scheme, however, there is far less discontinuance after the initial period, and around

80 percent of claimants receiving weekly benefits around four months post injury are still receiving them two

years post injury. It is likely that this figure for South Australia is somewhat overstated due to the irregularity

of employer reimbursement claim payments, but the WorkCover Corporation actuary nevertheless

acknowledges that the South Australian experience is much worse than that of New South Wales and

Victoria.
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Figure 4: Average income benefit rate
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In the case of average weekly benefits, the New South Wales and Victorian schemes pay similar average

amounts, in the range $20,000 to $25,000 annualised. The South Australian scheme pays an average of around

$30,000 or more – roughly 20 percent to 30 percent higher.

Another interesting observation to arise from this analysis is a comparison between the schemes of the

number of continuing weekly claims, and amounts paid to those claims, as a proportion of covered wages.

The figure below indicates that at two years after injury, the South Australian scheme is paying around three

to four times as much as the other two.

Figure 5: Income benefit payments per $bn wages
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3.7 Claims management

3.7.1 Introduction

The schemes of South Australia, New South Wales and Victoria all outsource their functions of claims

management to “claims agents” – in the case of New South Wales and Victoria (and until recently South

Australia) there are multiple agents. As from 1 July 2006, South Australia has a monopoly claims agent,

Employers Mutual (EML).

Scheme outcomes, both financial and injury management and return to work, are critically dependent on the

performance of claims agents – hence the contract and incentive arrangements of agents are very important.

The details of these arrangements are commercial-in-confidence, but the sections below provide some idea of

the way these incentives are aligned.

3.7.2 Victoria

The Victorian model remunerates agents on three different levels, and VWA have provided the following

description of this system.

The first level (the Service Fee) is intended to cover the vast majority of the agents' operating costs. The

Service Fee is comprised of three components:

 Quarterly/Annual Premium Fee to cover all services provided by Agents, based on overall work – the

bulk of remuneration (86 percent of Service Fee)

 Quarterly Policy Fee, which adjusts for different mix of employers – the administrative costs of

managing a large number of small employers accounts for 12 percent of the Service Fee

 Quarterly Direct Payee Fee, which adjusts for the cost of managing direct payees. Agents are not

otherwise remunerated for managing ceased employers (as no remuneration or active policy).

The second level (the Annual Performance Adjustment) provides an opportunity for agents to earn a further

32 percent or lose up to 28.5 percent of their Annual Premium Fee through a range of measures which include

continuance rates, customer service measure (injured worker survey), data integrity, Impairment Benefits,

premium measures and work processes that the VWA deem to be High Value. Each year these

measures/targets are modified and discussed with agents well before commencement of the year.

The final measure is the Lump Sum as measured by the Scheme Actuary. The Lump Sum rewards agents by

paying 5 percent of any release in liabilities, as measured by the difference between the actual and expected

cash-flow and the actual and expected projected liabilities. Given the uncertainties involved with actuarial

calculations the measure is calculated each 6 months but only remunerated annually with 50 percent being

paid at the end of the first and third years of the contract and 100 percent being paid at the end of the 2nd and

4th years. The Lump Sum is uncapped.

3.7.3 New South Wales

The NSW model also remunerates agents on three different levels, as follows:
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The first level (The Service Fee Pool) is intended to cover approximately 80 percent of the agents' operating

costs based on a “reasonable cost model”. The Service Fee is comprised of three components:

 a Policy Fee, which provides 16 percent of the Service Fee Pool, and is meant to normalise the structure

for agents with a large number of small policies

 a Premium Fee, which provides 40 percent of the Service Fee Pool, and

 a Liability Under Management fee, which provides 44 percent of the Service Fee Pool7. These latter

two are intended to provide fees for the bulk of normal claims management.

The second level (the Performance Fee Pool) provides an opportunity for agents to earn up to approximately

15 percent higher than the agents' operating costs based on a “reasonable cost model” – that is, based on this

model it gives them a potential profit margin of about 15 percent. The Performance Fee is payable on (a) the

achievement of defined service standards with regard to claim processing, and (b) the attainment of pre-set

targets in two areas of outcome:

 Return to Work outcomes, which provides 30 percent of the Performance Fee Pool, and

 Financial Outcome measures, which provide 70 percent of the Performance Fee Pool, and are further

split into a measure for Liability (ie long term claim) management, and Incurred Cost (ie overall cost

for new underwriting years).

The third level (the Incentive Fee Pool) provides an opportunity for agents to earn up to approximately 30

percent higher than the agents' operating costs based on a “reasonable cost model” – that is, based on this

model it gives them a potential profit margin of about 30 percent. The Incentive Fee is payable on the

attainment of pre-set (more stretch) targets in the same two areas of outcome as the Performance Fee Pool.

Moreover, if agents exceed their incentive Fee targets they earn a share of over-performance which is

uncapped.

3.7.4 South Australia

The South Australian model is structurally similar to the other two schemes, and also remunerates the

monopoly agent on three different levels, as follows:

The first level (the Base Fee) is a fixed dollar amount adjusted annually for inflation and claim frequency.

Because of the monopoly arrangement, there is no need for the distribution adjustments of the Victorian and

NSW schemes.

The second level (the Performance Fee) provides an opportunity for the agent to earn up to an additional 36

percent of the Base Fee, and carries potential penalties of 20 percent of the Base Fee. The Performance Fee is

payable on two measures:

 Non-Financial Performance, which carries a variant to the Base Fee, and is payable on an evaluation of

High Value Work Practices in areas such as:

7 Following a review of the system, the percentages for Premium and liability Under Management have been slightly changed.
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– early reporting

– second year review

– employer satisfaction

– worker satisfaction.

 Financial Performance, which carries a variant to the Base Fee for both short term claim management

(< one year), and for long term claims management (.> one year). The performance for these measures

is in the following areas:

– number of active income maintenance claims

– average income payment per income maintenance claim

– average non-income payment per income maintenance claim.

The third level (the Outcome Fee) provides an opportunity for agents to earn up to an additional significant

percentage of the Base Fee, plus a profit share, and carries potential penalties upon the Base Fee. The

Outcome Fee has two components:

 Payment based on target liability releases designed to achieve full funding by 2012-13 – this

component carries both potential downside and upside payments representing a percentage of the Base

Fee, dependant upon performance.

 Payment based on a share of liability releases above the target.

3.7.5 Summary

The South Australian system of claim agent remuneration is structurally similar to those of NSW and

Victoria. However the main differences expose the scheme to not achieve improvements in very important

areas. In particular, the main components of Performance Fee and Outcome Fee are available for

improvement in claims more than one year in duration. In theory a rational approach to claims management

would be to focus on short term claims management in order to achieve longer term outcomes – and so this

issue would “take care of itself”. From the perspective of the Review, it may have been more effective to

place greater direct performance measures on short term claim outcomes such as return to work.

Secondly, again from the perspective of the Review, there seems to be a need to place greater weight upon the

effect of High Value Work Practices – currently, these attach only to a relatively small part of the

Performance Fee.

Finally, in both New South Wales and Victoria the major successes of the schemes in recent years have

stemmed from active agent management by the central authority. While the contract between the WorkCover

Corporation and Employers Mutual does appear to have powerful rights of intervention, including step-in

rights, it remains to be seen how these arrangements will be given operational form in the future.
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3.8 Dispute resolution

3.8.1 Introduction

Another major determinant of scheme outcome, both for the injured worker and the scheme as a whole, is the

manner of resolution of disputes. This becomes necessary in cases where the overall management of the claim

(liability entitlement, injury management and benefit payment) has failed to achieve a satisfactory outcome in

the mind of the injured worker or employer or both. Once a claim is in dispute it is likely to become

protracted and unsuccessful from the perspective of the injured workers’ health outcomes, and expensive from

the scheme’s viewpoint.

Therefore it is critical that disputes are minimised, and once they arise, are dealt with in a timely, objective

and appropriate fashion. This section provides a brief overview of the position in Victoria, New South Wales

and South Australia.

3.8.2 Victoria

The Victorian model involves a number of primary levels of dispute resolution:

 WorkCover Assist, which is a free service within VWA to help workers through any dispute process

 the first attempt at dispute resolution involves a review of the decision giving rise to the dispute at all

levels, particularly at the claim agent level, but also through discussion encouraged between the injured

worker and the employer

 a referral may be made to the Accident Compensation Conciliation Service (ACCS), which gives

workers, employers and agents the opportunity to resolve disputes with the help of conciliation officers,

and without the involvement of solicitors

 where conciliation fails to resolve the dispute, in many cases the matter may proceed to judicial

decision

 however, where the dispute rests on medical opinion relating to determining a worker’s entitlement to

statutory benefits, or a worker’s level of permanent impairment, the matter may be referred to the VWA

Medical Panel. The Panel must then provide an opinion within 60 days of referral, and this opinion is

binding on all parties including the courts

 finally, the ability to bring a liability action under common law is available to a significant number of

claimants in the Victorian system. The common law action complicates the process described above.

As well as the process described above, an important component of the Victorian system is the use of an

objective instrument for the calculation of permanent impairment – the Guides to the Evaluation of Permanent

Impairment of the American Medical Association (4th edition). This removes much of the subjective, dispute-

causing, judgement from the determination process.
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3.8.3 New South Wales

The New South Wales model underwent a major review in 2001-02 via the Sheahan Enquiry into Common

Law. The result of this review was the formation of the Workers Compensation Commission (WCC), which

replaced the old dual system of Workers’ Compensation Resolution Service (WCRS) and Compensation

Court.

The new model also has features similar to the Victorian system, including:

 an encouragement of review of the dispute-causing decision, and where necessary the use of

independent medical officers to facilitate this review; and

 an advisory and facilitating service within WorkCover, titled the Claims Advisory and Assistance

Service (CAAS).

In the WCC itself, the process is primarily one of arbitration, with ultimate appeal to the President and Deputy

Presidents in some cases. However in matters of medical opinion, like in Victoria, much of this appeal is

circumvented by the use of Approved Medical Specialists (AMSs), whose opinion is determinative in most

instances.

The impact of the new system has been significant. Prior to 2002 there were approximately 8,000 disputes per

quarter referred to the WCRS, and many of these were fast-tracked to the Court, making the system primarily

a judicial one, with associated delays and cost impacts.

As shown in the figure below, there are now around 2,000 disputes per quarter referred to WCC. Moreover,

some 80 percent of disputes are resolved within 26 weeks of referral. This means that the open dispute

numbers have been reduced to about 3,000 compared to around 30,000 before 2001.

Figure 6: NSW – new disputes, resolved disputes and open disputes by quarter
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As well as the process described above, and as in Victoria, the 2001 changes in New South Wales prescribed

the use of an objective instrument for the calculation of permanent impairment – in this case the WorkCover

Guides for the Evaluation of Permanent Impairment, which are derived from the Guides to the Evaluation of
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Permanent Impairment of the American Medical Association (5th edition). As well as the process of the WCC

and AMSs, this has contributed significantly to the reduction in disputes.

3.8.4 South Australia

The South Australian dispute resolution system, which falls within the remit of the Workers Compensation

Tribunal (WCT), is similar to those of Victoria and New South Wales in some areas, but fundamentally

different in others.

Similarities include:

 the initial request for review of the decision giving rise to the claim;

 the conciliation process where disputes continue; and

 following conciliation, the opportunity for judicial determination where necessary, and perhaps later

appeal.

The major differences are:

 the lack of any provision for determinative medical assessment in appropriate matters;

 the lack of an accepted and objective permanent impairment assessment instrument; and

 the ability for injured workers to continue to receive income maintenance benefits while their claim is

in dispute.

The primary indicators of success or otherwise of the dispute process are likely to be the number of disputes

and the average duration of disputes.

Number of disputes: Excluding those matters resolved at the initial reconsideration stage and registry closures

(to give a better sense of matters actually resolved through dispute resolution mechanisms) the number of

disputes resolved in recent years has been 3,794 in 2004-05, 3,516 in 2005-06 and 2,916 in 2006-07. This

compares to around 10,000 in the New South Wales scheme, which is more than five times as large in terms

of covered wages (comparable data unavailable for Victoria).

Average duration: The average duration to resolve a matter other than through reconsideration appears to be

around 5 months, ranging from about 4 months through reconciliation to about 7 months for judicial

interpretation. In New South Wales more than 80 percent of disputes are resolved within 6 months.

(comparable data unavailable for Victoria, although medical opinions are required within 60 days).

In summary, it appears that the frequency of disputes is far higher in South Australia than in New South

Wales, and disputes may take longer to resolve.
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3.9 Employer incentives

3.9.1 Introduction

One of the terms of reference for this Review is to assess the adequacy and efficiency of incentives for

employers to reduce the incidence of injuries, illness and claims and achieve the effective rehabilitation and

return to work of injured and ill workers. At least in theory, the most transparent incentive for employers to

provide safe workplaces and return to work opportunities is through the premium system. An ideal system

would charge a fair premium for the relative risk of each workplace, with bonuses (or discounts) for positive

practices and/or experience, and penalties (or loadings) for unsafe practices and/or poor experience.

In practice it has proven difficult to link premiums directly to “safety”, and Australian schemes generally have

some variant of credibility-adjusted experience rating, whereby the premium charged to employers is to a

greater or lesser extent reflective of their claims experience, depending on their size. This section explores the

premium structures of Victoria, New South Wales and South Australia (including the proposed amendments).

3.9.2 Victoria

The employer premium calculation system for the Victorian WorkSafe scheme gets progressively more

complicated as employer size increases. Initially, for each employer workplace, a tariff premium is calculated

as a percentage of declared wages, with separate tariff rate percentages set for each of over 500 tariff classes

based on ASIC industry codes. Employers with wages less than $200,000 (ie about 5 employees) must pay

this tariff premium amount, subject to a minimum premium of $137. These small employers are also protected

from rate increase if they are claim-free over the past three years. Because this is linked to being claim-free,

this contains some element of experience rating even for small employers.

If an employer’s wages across all workplaces exceed $200,000, a further calculation is performed which

adjusts this tariff premium, based on the employer’s claims experience over the past three years relative to the

overall experience of the employer’s industries. An employer performance rating of 1 would be perfectly

average. Anything over 1 represents a worse than average performance and anything less than 1 represents a

performance that is better than average. Progressively more weight is given to this adjustment (either up or

down) as the size of an employer’s tariff premium increases, so that the claims history (good or bad) of a very

large employer will have more of an impact than that of a small employer.

An overall rate increase cap also applies. An employer's overall premium rate (for operations continuing from

the prior year) cannot increase by more than +30 percent. This is across all sizes.

Another feature of note in the system is that premiums are not paid on the first $15,500 of wages. There are a

number of other features as well, such as specific treatment of new workplaces, transfers of businesses and

workplaces to new employers, labour hire, and grouping provisions for holding entities.

There is no levy rate cap in Victoria, but the maximum published rate is 11.8 percent of wages (about six to

seven times the average rate).
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3.9.3 New South Wales

During 2005 and 2006 New South Wales Workcover undertook a comprehensive premium system review. As

a result of this review a number of changes were made to the premium process, bringing it closer to the

Victorian system.

As in Victoria, small employers are not experience rated, but the definition of small employer is different and

somewhat broader – in New South Wales now any policy where the tariff premium is less than $10,000 or

covers wages of less than $300,000 is not experienced rated. As a result roughly 90 percent of employers in

New South Wales are now not experienced rated.

For larger employers the experience component of premium was previously calculated on an individual

employer basis with regard to their previous three years’ claims experience, regardless of industry. This

system (of so-called F-factors) has been replaced with Industry Claim Cost Rates (ICCRs), similar to Victoria.

It is believed that this has the potential to reduce cross-subsidisation between employers by allowing a more

appropriate link between employer and relevant industry performance. This was also seen as being more

transparent, thus easing the communication of the premium calculation to employers.

Changes have also been made to increase the protection medium sized employers have against volatility in

experience premiums via a set of rules which restrict movement in premium payable from one year to the

next.

In 2007 an exemption of apprenticeship wages from the premium calculation was also introduced.

During 2007 New South Wales Workcover has commenced the third stage of the premium review which is

focused on large employers, perhaps effectively placing large employers more at risk for their claims

experience – either good or bad.

There is no levy rate cap in New South Wales, but the maximum published rate is 16.2 percent of wages

(again about six to seven times the average rate).

3.9.4 South Australia

In 2004 the McEwan Mountford Review recommended that :

The Corporation should initiate a comprehensive overhaul of the levy system to improve incentives

for employers to support return to work.

These recommendations were based on the following observations8:

 current levy arrangements have a number of major flaws; namely

– the bonus and penalty system imposes a massive cross subsidy from large companies to small

driving large companies out of the scheme but in the end the levy formula is about distributing

the cost of the scheme and changes will inevitably result in winners and losers

8
Information provided by the WorkCover Corporation.
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– the exclusion of secondary injuries has created a loophole that undermines the scheme’s equity

– levies are an extremely sensitive issue for business and issues in and algorithms for calculating

levy rates are complex and difficult to communicate well

– the levy process is unnecessarily fragmented and complex. For example, at the time of the review

in 2004, responsibility for levy was distributed across four different business groups and there

was a 14 to 16 month cycle to make changes to business rules and IT systems

 the current system is unsustainable and there are significant potential benefits from appropriate reform

The WorkCover Corporation has been considering a new levy system, the main features of which are

summarised in the following tables:
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Table 15: Proposed changes to the Bonus/Penalty system

Existing After proposed WorkCover
changes

WorkCover stated Benefits

Employers paying base levy
greater than $200 are
automatically included in the
scheme

Only employers paying
$100,000 in base levy or more
will be automatically included
in the scheme

Will stabilise rates from one
year to next for most
employers.

Smallest business locations
maximum 10% bonus and
maximum 17% penalty. As
size of location increase the
maximum bonus and penalty
increases to the maximum 30%
and 50% respectively.

A rating (sizing) factor is
included in the calculation for
employer locations with base
levy greater than $50,000.

For employers paying at least
$100,000 in base levy a
maximum of (on a location
basis)

5% bonus

8% penalty

Increasing to a maximum of

30% bonus

50% penalty

At $1M or more in base levy

No rating factor (becomes
obsolete).

Will reduce levy cross
subsidisation from large
employers to small (mainly
bonuses are being allocated
even though as individuals the
expectation of a claim is low)

Larger employers who are
better placed to prevent work-
related disabilities and to
provide early suitable return to
work opportunities for people
with work related disabilities
can still achieve lower
WorkCover rates.

Table 16: Proposed changes - SafeWork Incentive for Large employers entry levels

Existing After proposed WorkCover
changes

WorkCover stated benefits

$100,000 base levy and must
satisfy SABS level 2.

Bonus and penalties up to 50%
and based on all claims costs.

$100,000 base levy and must
satisfy SABS level 3

Bonus and penalties (based on
all claims costs) will start at a
maximum of 10% for
employers paying $100,000
base levy increasing up to 50%
at $1M base levy.

Will stabilise rates from one
year to next for most
employers.

Larger employers who have
implemented successful
systems can still achieve lower
WorkCover levies.

The practical impact of these changes will be to reduce cross-subsidies and to bring the system more into line

with Victoria and New South Wales in respect of experience rating for large employers, although terminology

is different and more linked to the previous South Australian system.

The other major difference is the threshold for entry to “experience rating”. The proposed South Australian

threshold of $100,000 base levy is far higher than the New South Wales equivalent of $10,000 tariff
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premium/$300,000 wages, and the Victorian equivalent of $200,000 wages. The impact of this is to remove

direct financial bonus/penalty from medium-sized employers.

Based on the following table, the change in the entry level levy would result in excluding 99 percent of

employers, 54 percent of levies, 46 percent of claim numbers and 53 percent of payments.

Table 17: Distribution of SA employer size

Employer Base Levy

Average

Levy

Claims per

Employer
No. % $000s % Cumulative % $ No. Cum % No. p.a. $000s % Cumulative %

$50 or less 10,686 16% 535 0.1% 0.1% 50 56 0% 0.01 0 0% 0%

$50 - $100 2,691 4% 205 0.0% 0.1% 76 8 0% 0.00 99 0% 0%

$100 - $150 2,313 4% 295 0.1% 0.2% 128 14 0% 0.01 202 0% 0%

$150 - $200 2,043 3% 367 0.1% 0.3% 179 17 0% 0.01 39 0% 0%

$200 to $1,000 16,951 26% 9,122 1.7% 2.0% 538 306 2% 0.02 1,873 2% 2%

$1,000 - $2,000 8,709 13% 12,946 2.4% 4.4% 1,487 408 3% 0.05 2,747 2% 4%

$2,000 - $5,000 9,785 15% 32,326 6.1% 10.5% 3,302 913 7% 0.09 6,510 6% 10%

$5,000 - $10,000 5,160 8% 37,649 7.1% 17.6% 7,293 1,062 12% 0.21 6,416 6% 16%

$10,000 - $50,000 6,012 9% 130,905 24.6% 42.2% 21,752 5,286 33% 0.88 26,725 24% 40%

$50,000 - $100,000 882 1% 63,252 11.9% 54.1% 71,633 3,055 46% 3.46 13,868 13% 53%

$100,000 - $250,000 527 1% 82,179 15.5% 69.5% 156,234 4,492 65% 8.52 18,239 16% 69%

$250,000 - $500,000 155 0% 55,956 10.5% 80.0% 358,694 3,086 78% 19.91 11,601 10% 80%

$500,000 - $1M 91 0% 63,084 11.9% 91.9% 693,226 3,067 90% 33.70 11,632 11% 90%

Over $1M 26 0% 43,028 8.1% 100.0% 1,654,919 2,362 100% 90.85 10,690 10% 100%

66,031 100% 531,849 100.0% 8,048 24,132 4 0.37 110,641 100%

Notes:

*Total claim payments do not represent the full cost of claims as they do not include future costs.

*The average number of claims per employer is the average of all claims (Income maintenance and non-income maintenance).

Income maintencance claims represent approx 20% of these claims.

*Data is based on the 2004-05 year as at March 2006.

Employers Claim NumbersTotal Base Levy Total Claim Payments

In terms of levy rate caps, South Australia currently has an overall cap of 7.5 percent (2.5 times overall

average), which is the source of much cross-subsidy between industries.

3.9.5 Other employer incentives

Victoria, New South Wales and South Australia also have specific requirements, initiatives and incentives to

employers to offer suitable employment to injured workers.

The requirements mainly consist of an obligation on the pre-injury employer to ensure early claim reporting

and facilitation of the claim process, and to provide suitable duties to an injured worker within the injured

worker’s assessed capacity to perform the duties. This latter requirement has protective exemptions for small

employers where suitable duties are not a viable option. There is also a mutual obligation on the injured

worker to accept such offers of employment. This structure is theoretically attractive, but in practice its

success or otherwise is a function of the quality of claim and injury management, and the extent to which

goodwill can be maintained between the injured worker and their (previous) employer. While there are

currently no indicators to compare this dynamic between states, the impression gained by the Review from

discussions is that the South Australian experience is poor, and this is certainly borne out by the other return

to work indicators presented above.
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The initiatives and incentives refer to schemes whereby employers are offered specific financial and other

incentives (eg premium benefits) to provide employment to injured workers. These schemes exist in Victoria

(WISE), New South Wales (JobCover) and South Australia (RISE). Again there are no specific comparable

benchmarks, however these programs are indirectly linked to retraining initiatives, and again these appear to

have been ineffectual in South Australia at a scheme level.

3.10 Historical overview and case studies

3.10.1 Introduction

As mentioned in the introduction, one way in which to understand the current state of the South Australian

scheme is in terms of the evolution of its own history. Such a perspective is enhanced if this history is given

greater salience through contrasting it with the experience of the comparator schemes of Victoria and New

South Wales. In this section, the experience of the South Australian scheme is traced through particular time

bands. This shows some of the trends and influences that have led to the contemporary situation. A tracing of

the histories of the Victorian and New South Wales schemes in a similar fashion reveals that both schemes

have experienced similar issues to that in South Australia in terms of a failure to achieve satisfactory return-

to-work outcomes and poor funding ratios in the past. However, both have been able to achieve scheme

turnarounds. Both schemes are currently in very strong financial positions and have experienced several years

of favourable premium rate changes. The manner and the dynamics in which such turnarounds have been

achieved provide lessons for the current South Australian scheme.

3.10.2 South Australia

3.10.2.1 Introduction

The current South Australian scheme structure was established by the Workers Rehabilitation and

Compensation Act 1986, which brought the WorkCover scheme into being as from 30th September 1987. As

in Victoria and New South Wales, the previously privately underwritten arrangements were replaced with a

public monopoly scheme, with a stronger focus on rehabilitation for injured workers.

3.10.2.2 Early experience

As with Victoria, although not to the same extent, the early years of the scheme were characterised by adverse

claims experience, particularly in poor rates of return to work by injured workers and by high common law

payments. The original target levy rate was set at 3.0 percent of wages, but had increased to 3.8 percent by the

1990-91 policy year, and the scheme had accumulated a significant deficit by June 1991 of $135 million,

corresponding to a funding ratio of 81 percent.

The scheme had a different levy system from Victoria and New South Wales even in the early design period,

with a Bonus/Penalty scheme, the Safety Achiever Bonus Scheme (SABS), instead of credibility-adjusted

experience rating.
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3.10.2.3 1992-93 changes

The first suite of significant scheme changes aimed at reducing costs occurred in the 1992-93 year,

comprising:

 removal of access to common law benefits from 3rd December 1992

 restriction in the eligibility to benefits of workers with stress claims from 3rd December 1992

 provisions for workers on long term income benefits to have their earnings loss estimated as a capital

sum, and be paid under the new LOEC (loss of earning capacity) benefit type.

The levy rate was reduced to an average of 3.2 percent for 1992-93 and again to 2.86 percent for 1993-94.

During this time the funding position improved temporarily to 101 percent as at 30 June 1993, but then

quickly deteriorated again.

3.10.2.4 1994-95 changes

Another suite of changes was deemed appropriate soon after, the main ones being:

 WorkCover to resume responsibility for Occupational Health and Safety

 the exclusion of journey claims from 1 July 1994

 the strengthening of provisions with respect to stress claims

 increase in the employer’s liability to pay the injured worker from one week to two weeks

 the introduction of redemptions from May 1995, whereby the liability to make weekly payments or

medical expenses could be extinguished by a single lump sum

 at the same time, the introduction of the ability to assess the earning capacity of an injured worker who

had been on benefits for more than two years, and to reduce benefits accordingly

 the management of claims was outsourced to nine claims agents, effective from August 1995.

The scheme deficit hit a high of $270 million at 30 June 1995, corresponding to a funding ratio of 72 percent.

The above suite of changes was intended to restore the financial stability of the scheme by reducing the so-

called “tail liability” which had been an endemic problem.

3.10.2.5 The period 1995 to 2000

The WorkCover scheme was reasonably stable during the late-1990s, with the availability of redemptions, and

their strategic implementation, successfully extinguishing significant amounts of tail liability. At the same

time reported claim numbers continued to reduce, especially after the increase of employer liability for short

term income maintenance.

During the same period claim payments were very well controlled, reducing in real terms throughout the five

year period, as demonstrated in the graph below. The average levy rate stayed at 2.86 percent of wages during

this period, allowing a gradual erosion of the deficit such that the Scheme achieved a high-point funding ratio

of 97 percent as at 30 June 2000, representing a deficit of $22 million.
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Figure 7: South Australian claim payments 1991-92 to 2006-07
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3.10.2.6 2001 to the present

The scheme began the 2000’s in an apparently healthy position with respect to both financial stability and

reputation for forward thinking as represented at various seminars and conferences.

The 2000-2001 financial year led to investment losses for all schemes with exposure to growth assets, in

virtually all of Australia’s accident compensation schemes. Nevertheless, as at 30 June 2001, South Australia

still led the relative funding positions of the three schemes:

 New South Wales: unfunded liability about $3 billion, funding ratio 65 percent.

 Victoria: unfunded liability nearly $1 billion, funding ratio 87 percent.

 South Australia: unfunded liability $56 million, funding ratio 93 percent.

In spite of this relatively favourable appearance, the first signs of warnings for South Australia were now

beginning to emerge through an inability of the scheme to successfully control the number of claimants

continuing to longer durations on income benefits. Increasing use of redemptions was controlling this trend

somewhat, but at the same time was leading to a pernicious spiral effect whereby fewer short term income

maintenance claimants were returning to work, but rather were staying on benefit until receiving a redemption

payout. Claims agents seemed unable to reverse this trend through effective injury management and claims

management.

Successive actuarial valuations increased the outstanding claims liability throughout 2001 and 2002, until a

major change in management and governance was made in late 2002 and early 2003. The new Board,

management and actuaries confirmed the past trends and indeed strengthened the valuation basis to recognise

an unfunded liability of $591 million as at 30 June 2003, representing a funding ratio of 55 percent. The

funding ratio had improved to 65 percent as at 30 June 2006, with an unfunded liability of $724 million. A
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year later, at 30 June 2007, that funding ratio had deteriorated to 64.7 percent with an unfunded liability of

$844 million.

Over this period the scheme appears to have been unable to avoid the emergence of a culture of compensation

rather than injury management, rehabilitation and return to work. This is contrary to the experience in Victoria

and New South Wales, where these years have delivered real benefits to those schemes and all participants in

them, no doubt assisted by a period of economic growth and close to full employment.

3.10.2.7 Comment

The figure below presents a summary of the financial position of the South Australian scheme, the

deterioration in which has led to the current review. In simple terms, it is significant that the scheme has

virtually never been fully funded in its entire history, in spite of levy rates which have been high by Australian

standards, falling below 2.8 percent for only one brief period, at a time when hindsight would demonstrate

that this was an inappropriate reduction.

The inference which must be drawn from this exhibit is that for the scheme to be sustainable, a balance must

be found between:

 benefit levels and entitlements, which as a suite are generous by Australian comparative standards

 levy affordability and competitiveness, which are and always have been high by Australian

comparative standards; and

 support for injured workers to return to work through effective injury management, which appears to be

ineffective at present, and which will require a concerted commitment and mutuality by the scheme and

its contracted providers, South Australian employers, and injured workers themselves.

Figure 8: South Australian Scheme History: Levy Rate and Funding Ratio
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3.10.3 Victoria

The current Victorian scheme structure was established by the Accident Compensation Act 1985, which

brought the WorkCare scheme into being as from 1st September 1985. This followed a fundamental review of

the scheme by a Committee of Inquiry (Cooney Inquiry). This inquiry was precipitated by rapid increase in

premium rates for employers, long delays at the Workers Compensation Board and the insolvency of several

private insurers. The new scheme replaced the previously privately underwritten arrangement with a public

monopoly fund and introduced the feature of having claims administration and related functions being

contracted to former private insurers.

3.10.3.1 Early experience

The early years of the WorkCare scheme were characterised by very adverse claims experience, particularly

in poor rates of return to work by injured workers, high common law benefits and high legal costs. The

original average premium rate of 2.4 percent had increased to 3.3 percent by the 1990-91 policy year, and the

scheme had accumulated a significant deficit. In 1992 there was a change of government in Victoria. At this

time the scheme deficit had increased to $1.9 billion, corresponding to a funding ratio of 48 percent.

3.10.3.2 WorkCover and 1992 changes

In December 1992 the Accident Compensation Act was amended, and WorkCover was created to replace

WorkCare. A major suite of legislative amendments was introduced to address the unfunded liability and

ongoing scheme cost, including:

 weekly benefits for first 26 weeks of incapacity increased to 95 percent of pre-injury ordinary time

weekly earnings

 weekly benefits reduced after 26 weeks of incapacity to 90 percent, 70 percent, or 60 percent of pre-

injury earnings depending on level of incapacity

 weekly benefits continued for totally and permanently incapacitated or seriously injured but ceased

after 2 years if the worker had capacity to work

 liability for journey to and from work transferred to TAC

 common law restricted to serious injuries (greater than 30 percent impairment) and capped to a

maximum amount with an additional allowance provided for pecuniary loss

 claims required employment to be a significant contributing factor to the injury

 employers required to offer suitable employment within 12 months of injury

 average levy rate remained at 3 percent.

Because of the retrospective nature of the changes to long term weekly benefit entitlements, the scheme

achieved an immediate improvement in funding ratio, to over 80 percent at 30 June 1993. The scheme also

achieved a major turnaround in claim payments, from $997 million in 1991-92 to $690 million in 1993-94.
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3.10.3.3 The period 1993 to 2000

The WorkCover scheme was reasonably stable during the mid-1990s, with notable legislative changes being:

 experience rating replacing the prior bonus and penalty scheme for employer premiums in 1994; and

 merger of WorkCover with the Health and Safety Organisation in 1996

By 1997/98, however, the scheme had again begun to deteriorate in claims experience, claim payments during

these years being as follows:

Figure 9: Victorian claim payments 1992 to 1998
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The most significant contributors to the adverse claims experience were again weekly benefits and especially

common law. Major amendments were made to the Accident Compensation Act from 11 November 1997

including:

 common law payments abolished for claims injured after 11 November 1997

 weekly compensation reduced after 13 weeks of incapacity to 75 percent of pre-injury ordinary time

weekly earnings

 weekly benefits after 2 years of incapacity changed from 70 percent or 90 percent of pre-injury

earnings, depending on level of incapacity, to 75 percent

 new Long Term Benefit, of 60 percent of pre-injury earnings less 60 percent of current earnings where

the worker has a current work capacity and returned to work under their maximum capacity and

satisfied specified criteria

 Table of Maims under Section 98 and Section 98A lump sum payments abolished for claims injured

after 11 November 1997 and replaced by Section 98C, which is based on whole body impairment

levels;
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Apart from the abolition of common law, which was reinstated in a modified form from October 1999, this is

basically the current VWA benefit structure. The following figure summarises the average premium rates and

funding ratios during this period.

Figure 10: Victorian scheme experience, 1991 to 2000

Victorian scheme experience 1991 to 2000
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3.10.3.4 2000 to the present

In the early 2000s the Victorian scheme’s financial position continued to deteriorate, with the scheme funding

position falling to 83 percent as at 30 June 2003 following heavy investment losses. The scheme premium rate

was raised to 2.22 percent from 2000-01, where it stayed for four years.

However from the 2001-02 year, the profit from insurance operations was strong, averaging nearly $600

million per year in the five years to 30 June 2006. This allowed premiums to be reduced successively as

follows:

 to 2.00 percent for 2004/05

 to 1.80 percent for 2005/06

 to 1.62 percent for 2006/07

 to 1.46 percent for 2007/08

Over the same period the funding position has improved from 83 percent to 119 percent.

3.10.3.5 Why the turnaround?

The question most relevant to the South Australian review is why the scheme achieved such a fundamental

improvement to its operations from about the 2001-02 year, when the legislative framework had been

fundamentally in place since 1992, but certainly in its current form since 1997.

Discussions with VWA executives point to no specific legislative initiative, but rather a more direct and

interactive engagement with all stakeholders across the scheme, and in particular in developing innovative
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approaches, and measuring success through objective analysis. The availability of quality data and

information is an essential plank in facilitating this approach.

Stakeholders included in the target groups for improved action are:

 the Victorian community, particularly through awareness campaigns surrounding workplace safety and

the need and right to consultation between workers and employers

 scheme agents, who are responsible for managing claims. VWA has supported further education for

agent staff, but importantly has taken a “hands-on” role in specifying, monitoring and ensuring the

standards of claim and injury management and outcomes delivered by agents

 employers, and particularly small business employers, taking an industry-based approach and providing

both incentives and education for both workplace safety and return to work. Small business fora have

focused on:

– managing health and safety

– workplace insurance

– managing claims and return to work

– accessing free assistance on health and safety

– dealing with VWA

 workers, both individual and through representatives, in emphasising their right to engage with their

employers around matters of safety and workplace injury – again through community awareness and a

more direct industry-based approach

It is important to note in the context of the review proposals of WorkCover SA, that legislative amendments

in 1997 did not achieve scheme turnaround in Victoria. Moreover, the Kennett amendments of 1992, which

did have significant scheme impacts (albeit not sustainable), are not fully available in South Australia because

a significant part of the impact came from the abolition of journey claims and the restriction on common law

– South Australia already has these restrictions. The overall message is that the outcomes that accord with

scheme return-to-work goals are best achieved through a sound legislative framework accompanied by strong

and informed managerial action.

3.10.4 New South Wales

3.10.4.1 Introduction

The current WorkCover scheme began in 1987 after a crisis in the private insurance market with involved a

withdrawal from that market by a number of private insurers, following a period of heavy losses when several

insurers became insolvent.

3.10.4.2 Early experience

In essence the original philosophy of the scheme was to provide no-fault compensation to injured workers

predominantly via periodic statutory income replacement, defined lump sums and treatment (medical and
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rehabilitation) benefits. Benefits under the 1987 Act were considerably lower than under the pre-1987 Act.

Weekly compensation only continued until retirement9, the “partial deemed total” section was removed,

access to common law was abolished and commutations (ie redemptions) were stopped.

As in Victoria, the New South Wales WorkCover Authority assumed responsibility for underwriting and

management of the scheme with the management of policies and claims being delegated to a number of

licensed insurers. Unlike in Victoria (at least until 1996) the New South Wales WorkCover Authority

administered the legislation relating to occupational health and safety. As well the Accident Compensation

Commission in Victoria invested funds whereas this was initially an insurer responsibility in New South

Wales.

In the early years of the scheme, financial experience was far better than expected and the target premium rate

dropped from 3.2 percent at the commencement of the scheme to a minimum of 1.8 percent of wages in

1991/92; over the same period the scheme developed a substantial surplus of assets over liabilities.

3.10.4.3 Changes 1989 to 1997

As a result of this favourable financial experience there were a series of amendments which increased benefit

levels. In 1989 amendments were passed restoring limited common law entitlements with a 33 percent

impairment threshold, retrospective to 1987. In 1992 the common law threshold was reduced to 25 percent.

Additionally in 1992, there was a 20 percent increase in the statutory benefit payable after 26 weeks

incapacity and a 25 percent increase in the maximum permanent impairment lump sum available. The

landmark Court decision in Definas is also relevant, in increasing the generosity of partial incapacity benefits.

Almost immediately after the benefit changes in 1992, claims experience began to deteriorate. The main cost

drivers during this period were lump sum payments for permanent impairment and pain and suffering (both

numbers and average claim sizes), and deterioration in medical and weekly benefits beyond 26 weeks caused

by increasing duration on benefits. The scheme’s previous surplus was totally eroded, and a significant

financial deficit took its place.

In January 1996 and January 1997 two reform packages were introduced which were intended to contain

costs. Of particular relevance to subsequent claims experience was the decision to suspend further indexation

in permanent impairment and pain and suffering awards (1996) and then to reduce them by 25 percent (1997).

3.10.4.4 Grellman Inquiry

In 1997 the Grellman Inquiry was held against a background of concern with the WorkCover deficit, which at

30 June 1996 was $454 million and worsening. The key cost drivers identified in the Grellman report at that

time were:

 permanent impairment and pain and suffering awards

 claimants’ duration on weekly benefits

9
Actually, permanent incapacity weekly compensation to death was reduced to retirement only in 1985 as part of amendments to the

1926 Act.
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 commutations (redemptions)

 disputes and litigation.

As a result of the Inquiry a number of changes to the New South Wales WorkCover Scheme were introduced

in 1998, including:

 a focus on proactive injury management, as encapsulated in the Workplace Injury Management and

Workers Compensation Act 1998;

 a specific strategy to reduce the deficit via the re-introduction of commutation of weekly (and other)

benefits. In spite of cost savings on individual claims, and early reductions in the Scheme deficit on tail

claims, this strategy did not prove effective in a durable way;

 the introduction of an Advisory Council to vest Scheme governance in stakeholder groups.

Subsequently, the role of the Council has reverted to that of advisory only;

 a plan to privatise the Scheme, which was ultimately abandoned;

 restricting payment of section 38 benefits from a maximum of 104 weeks to 52 weeks. (section 38

allows the equivalent of total incapacity payments to be made to a worker “taking reasonable steps to

obtain suitable employment” including certain rehabilitation training).

While reporting and early claim continuance experience improved significantly following the implementation

of the 1998 Act, this positive trend reversed during 2000-01, largely due to worsening disputes experience,

continuing deterioration of commutation payments (redemptions) and the emergence of common law as a real

cost issue. The overall deficit of the Scheme continued to increase, and had reached more than $3bn by 30

June 2002.

3.10.4.5 Principles to guide further reform – June 2000

In June 2000, the Minister outlined principles which would guide further reform of the workers’

compensation system. These were:

 identification of measures to increase focus on injury management and early return to work. The

concepts of pilot programs and benefit simplification were introduced;

 review of dispute resolution processes and structures;

 development and implementation of medical treatment protocols;

 introduction of market incentives to reduce injury, encourage employers and insurers to actively

participate in injury management and early return to work programs. Development of performance

benchmarks to encourage employers and insurers to meet their obligations under the Act;

 development of strategies to provide timely and accurate information to scheme participants;

 additional measures to control professional fees and ensure scheme participants get best value for

money;
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 mechanisms for gradual removal of cross-subsidies between employers. The move to a pricing structure

based on an ANZSIC classification was outlined;

 development of strategies to retire the Scheme deficit;

 use of industry based schemes and self-insurance; and

 strategies to target employer compliance.

Following the Minister’s speech several initiatives were introduced or completed which made some progress

towards achieving the objectives outlined by the Minister and in meeting the broader Scheme objectives

outlined in the legislation.

Injury management pilots

Injury management pilot programs were established, run and evaluated. The results of a number of these

pilots provided valuable information on the success or otherwise of various injury management and claim

notification initiatives.

Benefit changes

The Government established the Sheahan Inquiry into the operation of common law in New South Wales

workers’ compensation. As a result of the recommendations of this Inquiry significant changes were made to

the benefit structure of the WorkCover Scheme as contained in the Workers Compensation Legislation

Further Amendment Act 2001. In particular, revised thresholds for access to common law and commutations

were expected to significantly reduce the number of claimants going down these compensation pathways.

This was supported by an objective impairment assessment system based on the American Medical

Association (AMA) Impairment Guidelines.

Disputes

Subsequent to the Sheahan Inquiry, the procedure with respect to disputes was also streamlined. The Workers

Compensation Commission now deals with disputed workers' compensation claims in New South Wales,

rather than the combination of the Workers Compensation Resolution Service and the Compensation Court.

Employer incentives

The Premium Discount Scheme was introduced. This was an initiative to give small to medium employers an

upfront incentive to implement occupational health and safety measures with the expectation that this should

ultimately reduce the annual cost of workers compensation claims to the employer. The Premium Discount

Scheme was discontinued at 30 June 2005.

Insurer incentives

The plan to introduce private sector underwriting was finally repealed from the legislation in 2001.
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Significant changes to insurer remuneration also occurred during 2001. The intention was to provide insurers

with more of an incentive to manage claims appropriately and focus on better injury management and early

return to work and the delivery of scheme outcomes.

Between 2001 and 2005 there was a continued shift towards placing a greater proportion of available

remuneration against outcome measures with variations in the balance of remuneration across measures and

accident years.

Removal of cross-subsidies

From 1 July 2001 New South Wales WorkCover commenced using the ANZSIC industry classification

system as the main classification system for premium rating purposes. Gradual unwinding of cross subsidies

improved the financial incentives for employers to focus on injury prevention and management.

New Advisory Council

The former Advisory Council (established under the 1998 legislation) was also reviewed, being replaced by

the current Workers’ Compensation and Workplace Occupational Health and Safety Council of New South

Wales.

3.10.4.6 More recent changes

Since 2001 there have been a number of other events which have impacted on experience, including:

 closure of the Compensation Court at the end of 2003

 focus by insurers and WorkCover on increasing recoveries, particularly CTP and public liability

recoveries;

 the movement from licensed insurer to contract agents during the 2005/06 year, and a more proactive

approach by WorkCover in interacting with agents, via the establishment of a WorkCover Tail

Management Team, who liaised with agents with the intent of assisting them reduce the liability

associated with tail claims

 the case management program roll out during 2003/04 and 2004/05, to allow WorkCover to more

directly influence the service quality delivered by agents

 the structure of agent remuneration arrangements has been changing, with an increasing emphasis on

outcome based remuneration.

3.10.4.7 Result of scheme initiatives

This section provides some illustration of the impacts which have been made through the WorkCover

initiatives of the past five years.

3.10.4.7.1 Number of active claims

The following graphs present the estimated number of active weekly claims (male and female combined) at a

variety of development quarters, for each injury quarter from December 1994 to December 2006. The
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numbers of claims shown to the right of the horizontal line are projections from the most recent actuarial

valuation.

Injury quarter activity

The first graph shows the number of claims which receive a weekly payment in the same quarter as their

injury.
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Between 1998 and 2001 this pattern was a reducing trend, explained by a combination of (i) reducing overall

claim numbers, (ii) slower reporting of claims and initial weekly payments. However, this trend was reversed

dramatically in 2002 following the introduction of provisional liability. After the peak in September 2002

there was a plateau at about 8,500 to 9000 claims per quarter. The most recent accident quarters are displaying

a reduction down to about 8,000 per quarter.

At development quarter 5 (ie 15-18 months post injury)

The next graph shows the trend in weekly claim continuance at a point prior to normal entitlement to

commutation or common law. In other words, this graph aims to set a baseline for trends in “pure” weekly

continuance.
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Active weekly claims
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There was a clear deterioration in experience from 1994 through to about 1996, when the curve seemed to

flatten until a second deterioration over 1999 and 2000. Post 2001 there has been a significant reduction in the

number of claims remaining on weekly benefits by quarter 5 post injury.

At development quarter 11 (ie about 3 years post injury)

The next graph shows the trend in weekly claim continuance at a point in development following the most

active period for commutation or common law – at about three years post injury.
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On this curve the projection starts from the December 2004 injury quarter. The “bite” due to commutation and

common law settlement of claims for accident periods between 1995 and 2000 is evident. The dramatic

improvement in weekly continuance since the 2001 reforms is evident by the lower numbers remaining on

weekly benefits for recent accident quarters to below even the levels being experienced when commutations

were being actively used.
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At development quarter 19 (ie about 5 years post injury)

Finally we present the trend in weekly claim continuance at a point in development approaching a long-term

decay scenario, following the majority of commutation and common law lump sums- at about five years post

injury.
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Here the “lump-sum dip” is obvious as the continuing weekly claims at 5 years duration are projected to fallen

to levels even below those of pre-1994 accident periods. It is the accident periods around 1996 and 1997 that

were most impacted by the surge in lump sum finalisations prior to the 2001 reforms. The more recent

reduction in numbers reflects the improvements in continuance rates since the 2001 reforms.

3.10.4.7.2 Lump sum and legal payments

The other main source of scheme turnaround following the 2001 reforms has been in the areas of common law

and commutation (redemption) lump sums, and associated legal expenses.

These changes have been favourable in two respects:

 the direct savings through reduced lump sum payouts and the associated litigation and disputes; and

 the facilitation of income support and return to work, which is possible in a changed culture of injury

management.

3.10.4.7.3 Scheme profitability

The resulting changes in scheme profitability arising from the 2001 reforms are presented in the following

graph, which compares the annual cost of the scheme with the premium collected – and hence the annual

profit or loss.
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Figure 11: NSW Scheme profitability, 1988 to 2006
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In periods where the net cost exceeds the premium collected – ie the long period from 1992 to 2000, the

scheme is running at a loss. In this period it accumulated a $3.5bn deficit, after eroding the surplus it had

accumulated in the early years of the scheme up to 1991.

Since 2001 the lines have reversed, and the scheme has been running at a profit, even allowing for significant

reductions in the premium rate. Over the six calendar years 2001 to 2006 the scheme experienced an average

operating surplus from underwriting of over $600m per annum.

Over the past three years this strong underwriting result has been accompanied by very strong investment

results, taking the scheme’s funding ratio from 65 percent in 2002 to 104 percent at the end of 2006.

3.10.4.8 Comments

As with the Victorian scheme, the New South Wales turnaround has not been the result of a sudden reduction

in weekly benefit entitlements. Rather it has been led by a fundamental cultural change among all scheme

stakeholders including a more proactive management role for WorkCover, facilitated by a major reduction in

the availability of lump sum compensation and associated disputes.
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4 Workcover Proposals

4.1 Introduction

The background to the WorkCover Corporation’s initiative, in November 2006, to provide to Government a

document entitled ‘Proposed legislative change to the South Australian Workers Rehabilitation and

Compensation Scheme’ is discussed earlier in this Report.

In the November 2006 document, the WorkCover Corporation Board sets out its view concerning the need for

legislative change. In the view of the Board:10

The Scheme is finely balanced and requires some measured, but significant change to ensure its sustainability.

Over many months, the WorkCover Board has given careful and detailed consideration to the current

problems faced by the Scheme. In keeping with its legislative and fiduciary responsibilities, the WorkCover

Board is recommending to the Government a number of legislative solutions which are vital to the future of

the Scheme. The rationale and detail of the proposed solutions, and the existing circumstances they are

designed to address, are detailed herein.

This paper outlines a number of areas identified by the WorkCover Board where the legislation should be

amended, based on alignment with practices of other jurisdictions that have proved successful in improving

return to work outcomes and scheme funding, which could similarly be effective in South Australia.

Subsequent to the announcement of the establishment of this Review, the WorkCover Corporation Board

released a supplementary set of legislative proposals.11

The opening terms of reference for this Review are stated to be to:

 consider the proposals of the WorkCover Board detailed in its report dated November 2006; and

 make recommendations to the Minister for Industrial Relations about those proposals and any

modifications or alternatives thereto (including those relating to weekly benefits, lump sum payments

and other entitlements, levy structures, cost efficiency and dispute resolution) having regard to certain

stipulated objectives.

The two WorkCover proposal documents contain some 101 recommendations for legislative change. Many of

these proposals or recommendations concern limited technical matters and it is not the intention of this

Review to comment on every one of the proposals. However, in its November 2006 document, WorkCover

selected 18 key recommendations as being the core legislative change determinants for moving the South

Australian scheme to achieving its return to work goals. The Review will address these core recommendations

in this section of the Report.

10
WorkCover SA, Proposed legislative change to the South Australian Workers Rehabilitation and Compensation Scheme, November

2006 (WorkCover proposals).

11
WorkCover SA, Supplementary proposal for legislative changes to the South Australian Workers Rehabilitation and Compensation

Scheme, June 2007 (WorkCover supplementary proposals).
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4.2 Step-downs in weekly payments

4.2.1 Current framework

The current framework for weekly payments under the South Australian workers compensation scheme is that

a worker, who suffers a compensable disability resulting in an incapacity for work, is entitled, for the first

year of incapacity:

 in the case of total incapacity – a weekly payment equal to the worker’s notional weekly earnings for

the period of incapacity; and

 in the case of partial incapacity – a weekly payment equal to the difference between the worker’s

notional weekly earnings and the weekly earnings that the worker is earning or could earn in suitable

employment.

Notional weekly earnings are defined as being the worker’s average weekly earnings or those average weekly

earnings as adjusted for inflation.

If the period of incapacity exceeds a year, then there is a step-down, to:

 in the case of total incapacity – a weekly payment equal to 80 percent of the worker’s notional weekly

earnings for the period of incapacity; and

 in the case of partial incapacity – a weekly payment equal to 80 percent of the difference between the

worker’s notional weekly earnings and the weekly earnings that the worker is earning or could earn in

suitable employment that the worker has a reasonable prospect of obtaining.

4.2.2 WorkCover recommendations and rationale

The WorkCover recommendations propose to change this current framework to one that is based on the

Victorian arrangements. The WorkCover recommendations are:

Recommendation 1

Amend the WRCA to establish an immediate step-down in weekly payments to 95 per cent of average weekly

earnings to apply from the commencement of a claim.

Recommendation 2

Amend the WRCA to establish a step-down in weekly payments at 13 weeks to 75 per cent of average weekly

earnings.

The WorkCover proposals essentially adopt the step-down arrangements that operate in the Victorian

WorkCover scheme. The rationale is that the first step-down in the current South Australian scheme, at 12

months from the first date of incapacity, “is not effectively timed to be of significant benefit to the return to

work process.”12 In particular, “the step-downs are too late to impose any real incentive for a worker to return

12
WorkCover November proposals, p. 18.
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to work during the critical first months of a claim for compensation” and that “an early step-down provides

added incentive for a worker to return to work to reinstate their normal level of income. “13

The anomalous structure of the South Australian step-down arrangements, according to the WorkCover

proposals, can be seen when compared with those in other Australian jurisdictions. Thus14

“from a comparative perspective, this financial incentive for return to work occurs late in the life of a claim. It

is recognised in all other Australian workers compensation schemes that a step-down within the first year,

either at the commencement of the claim, or at 13 or 26 weeks is critical to influencing early return to work. In

all other Australian State and Territory workers compensation schemes, the initial reduction in weekly

payments (first ‘step-down’) occurs well before the first anniversary of incapacity, the point of the first step-

down unlike the South Australia Scheme. In these schemes, the occurrence of the first step-down relatively

early in the life of the claim creates a direct financial incentive for return to work at a point in time before the

injured worker has become entrenched in the compensation system and has become detached from their

employer and physically de-conditioned for work.”

4.2.3 Australian comparisons

Step-downs of weekly payments of compensation are a feature of all Australian workers’ compensation

schemes. As can be seen from the following table, after a period of full (except in Victoria and Queensland)

wage replacement (at least in relation to a worker’s defined normal weekly earnings), benefits are subject to

some level of step-down. The timing, frequency and level of such step-downs, however, vary quite

considerably between jurisdictions.

13
WorkCover November proposals, p. 19.

14
WorkCover November proposals, p. 19.
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Table 18: Rate of Total Incapacity Benefits over Specified Times for Australian Jurisdictions

Weeks SA Comcare NSW Vic Qld WA Tas NT ACT

0 – 13 100% 100% 100% (excl

O/T)

95% 85% 100% 100% 100% 100%

14 – 26 100% 100% 100% (excl

O/T)

75% 85% 85% 85% 100% 90%

27 - 52 100% 27 – 45 wks

100%46- 52

wks 75%

90% AWE

up to

$367.70 p w

+

allowances

75% (exl

O/T)

27 – 39 wks

75%40 - 51

wks 65%

85% 85% 27 – 51

wks 75%

90%

53-104 80% 75% 90% AWE

up to

$367.70 p w

+

allowances

75% (exl

O/T)

65% 85% 52 – 78 wks

85%79 –

104 wks

80%

75% 90%

105+ 80% 75% 90% AWE

up to

$367.70 p w

+

allowances

75% (exl

O/T)130

weeks +

subject to

work

capacity test

65% – only

if 15% or

more

Whole

Person

Impair-

ment

85% 80% 75% 90%

However, there are a number of other factors which can have a significant, and sometimes profound,

influence upon what workers actually receive in terms of income replacement in different jurisdictions. The

impact of some of these factors can be seen in a scenario exercise posed in the latest Comparative

Performance Monitoring Report, issued by the Workplace Relations Ministers Council in September 2006.

The example involves a worker, with a dependent spouse and two children (aged 7 and 8) who, as the

consequence of injury, was unable to work for a period of 120 weeks and then returns to his or her previous

duties on a full time basis. While this particular situation may be somewhat artificial and unusual in practice,

it does provide a framework through which the influence of particular elements of the benefit structures in

different jurisdictions can be seen to play out over time. In part, to demonstrate the impact of capping

mechanisms (and in some jurisdictions the differential effect of award as against of non-award wages) this

scenario has three iterations. This first is where this worker has pre-injury earnings of $500 gross per week

(award wage); the second where the worker is grossing $1000 per week (non-award wage) and thirdly the

situation where the worker’s non-award gross wages are $2000 a week.

The results are set out in the following table.
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Table 19: Percentage of Pre-injury Earnings Replacement over Various

Scenarios over 120 weeks of payments

Weeks SA Comcare NSW Vic Qld WA Tas NT ACT

Worker with pre-
injury gross
earnings of $500 a
week (award
wage)

89 94 100 77 99 100 86 92 95

Worker with pre-
injury gross
earnings of $1000
a week (non-award
wage)

89 84 61 77 69 87 86 80 73

Worker with pre-
injury gross
earnings of $2000
a week (non-award
wage)

86 83 37 57 69 69 86 78 73

Source: compiled from three tables in the Workplace Relations Ministers’ Council, Comparative Performance Monitoring Report, 8th

edition, September 2006, pp 21-22. The calculations are made on figures as at 1 January 2005.

In the first scenario, involving a gross income of $500 a week under award wages, the effective full wage

replacement rate in New South Wales and Western Australia is essentially the result of provisions for such

full replacement for persons working under awards. If the scenario had been framed in respect of a worker not

working under an award there would have been benefit reductions. The much lower overall wage replacement

rate in Victoria of 77 percent is a result of the step-down in benefits to 75 percent of pre-injury earnings after

13 weeks of compensation.

In the second scenario, there are three jurisdictions, including South Australia, that achieve an income

replacement ratio of above 85 percent. The lowest rate of income replacement is in New South Wales at 61

percent as a result of the lower benefit rate from the first day of injury for non-award workers and the quite

different benefit regime that operates in New South Wales after 26 weeks of compensation, compared to other

Australian jurisdictions. After 26 weeks these benefits are governed by a capped statutory rate together with

additional entitlements according to whether the worker has a dependent spouse and/or children. This

statutory rate is set at 90 percent of Average Weekly Earnings as determined by the Australian Bureau of

Statistics subject to an indexed capped figure. For the period 1 October 2007 (and until 31 March 2008) that

figure is $367.70 a week.

In relation to the third, high income, scenario only three jurisdictions, including South Australia, provide for a

level of income replacement in excess of 80 percent over the course of the 120 week period which was basis

upon which this scenario exercise was conducted. Again, for reasons already alluded to, the New South Wales

replacement ratio is the lowest at 37 percent and the Victorian ratio at 57 percent is largely reflective of the

early significant step-down period and the capping of weekly benefits (at $1,210 a week from 1 July 2007).

In terms of weekly benefit replacement ratios, then, South Australia is one of three jurisdictions that

performed at a consistently high level over all three scenarios. If the recommended changes set out in the
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WorkCover Corporation proposal were adopted it would move, at least in terms of replacement ratios, from

one of the highest benefit schemes to a place near the bottom of this league table.

4.2.4 Discussion

Step-downs are a relatively recent phenomenon within Australian workers compensation. They derive from

the era of the mid-1980s when the ‘new style’ workers compensation schemes – in Victoria, South Australia

and New South Wales – radically changed their underwriting bases and benefit structures. Such benefit

structure changes included the provision for weekly benefits to continue, where there was an ongoing

entitlement, until the age of retirement or age 65. The original rationale for the imposition of a step-down was

to account for the savings that stemmed from the non-incurring of certain expenses, such as travel, that related

to work. Over time this primary rationale seems to have given way to one that emphasises a return-to-work

incentive.

The research literature on the relationship between workers’ compensation benefits and the duration (and

frequency) of claims is overwhelmingly North American in origin and is varied (and often poor) in its

methodological sophistication. A meta-review of this literature identified 24 (United States) studies that

directly addressed the relationship between workers’ compensation benefits and claims duration and

incidence.15 In relation to claims duration, it found that the best literature suggests that an increase of

10 percent in workers’ compensation benefits translates into a 2 to 11 percent increase in claims duration.

However, it also found that few of the available studies have consistently considered the effect of other non-

wage-replacement parameters, such as employer return to work programs, in relation to the effect of wage

replacement levels on claims duration and incidence.

The smaller number of Canadian studies generally reflect the results of those in the United States studies in

showing higher benefit rates being mainly associated with increased claims duration and the increased

likelihood of remaining out of the labour market. However the Canadian results are more mixed with some

studies (all based on Quebec data) showing the relationship with claims duration only existing in hard to

diagnose claims.16

4.2.5 Recommended approach

The issue of the incentive effects of benefit levels on claims duration is complex. Most workers return to work

as soon as their injuries have healed regardless of any issue of economic incentive articulated through the

benefit system. However, for some workers in unsatisfactory employment a high income replacement ratio

from workers compensation benefits is likely to increase benefit duration. The approach adopted by this

15
John D. Loeser, Stephen E. Henderlite and Douglas A. Conrad, “Incentive Effects of Workers’ Compensation Benefits: A Literature

Synthesis”, Medical Care Research and Review, vol 52, no. 1, March 1995, 34-59.

16
George Dionne, Pierre St-Michel and Charles Vanasse, “Moral Hazard, Optimal Auditing and Workers’ Compensation” in Terry

Thomason and Richard Chaykowski (eds) Research in Canadian Workers’ Compensation, Kingston: IRC Press, 1995, pp. 85-122.
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Review is similar to that advanced by the Royal Commission on Workers’ Compensation in British Columbia

in its 1995 report, namely:17

The commission recognizes that not all workers require the return-to-work incentive created by a replacement

rate of less than 100% of net average earnings. At the same time, the studies noted earlier cannot be totally

ignored, although they should be interpreted cautiously. In light of these factors, the commission concludes

that if a replacement rate adjusted downward to reflect the need for return-to-work incentives is to be adopted,

it should be a modest one.

In terms of a long-term, sustainable approach, the answer lies in the creation and sustaining of a positive work

culture more widely across industry in South Australia. The empirical record, exemplified in reviews such as

the Michigan Disability Study, emphatically demonstrate that the strongest correlate to early and durable

return-to-work outcomes is a positive and sustaining workplace culture. As well, it is important to keep the

dimensions of economic incentives in perspective. Thus Doug Hyatt, using Ontario workers’ compensation

data, found a far higher influence upon return to work of an increase in wages than in a reduction of benefits;

a 10 percent increase in wages increasing the likelihood of a return to work by approximately 10 percent,

while a 10 percent reduction in the benefit rate increasing the probability of returning to work by only

1 percent.18

In facing the task of framing a recommendation in relation to the future step-downs in the South Australian

scheme, the Review needs to balance two competing considerations. The first is the equity principle that the

benefit structure should, as far as possible in monetary terms, replace the losses brought about by a

compensable injury or illness. The second is to be cognisant of the overall general message of the economic

literature in relation to return-to-work incentives associated with levels of income replacement.

There are further nuanced elements in relation to balancing principle and operational coherence in relation to

each of these considerations. As some prominent American researchers have written, if the amount paid by

way of income replacement was to attempt to provide some measure of full indemnity it would probably be

expressed in terms of 100 percent of after-tax losses, net of job-related expenses, plus any loss of fringe

benefits and any earnings lost by other family members because of the injury. Such a full measure of

indemnity would, if credence is to be given to the incentive effects of the pricing system for injury prevention,

increase employer efforts to control workplace hazards. However, these same researchers recognise that resort

to the fulcrum of economic theory may provide powerful countervailing arguments for a lowering of income

replacement rates.

First, providing full replacement reduces the incentive to return to work and thus may increase the overall cost of injuries.

In addition, employers worry that the resulting high costs may affect their competitive position. Finally, although

17
Royal Commission on Workers’ Compensation in British Columbia, Final Report, 1999, vol 2, at p.65.

18
Douglas Hyatt, “Work disincentives of workers’ compensation permanent partial disability benefits: evidence for Canada”,

Canadian Journal of Economics, 29(2) (May 1966) 289-308.
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employers generally pay workers’ compensation premiums, high premiums will reduce the demand for labour and may

lead to lower wages. 19

Taking both considerations into account, the Review recommends that weekly payments of compensation

should be paid at the rate of the worker’s pre-injury average weekly earnings (PIAWE) for a period of 13

weeks from the commencement of the claim. This would ensure that there is near to full income replacement

for most injured and ill workers over the entire period of their claim. For instance, most fractures have a

healing period within six weeks and most other injuries would have a healing period within a 13 week

timeframe. It means that most workers will not suffer financial disruption that could interfere or otherwise

jeopardise their medical and vocational rehabilitation and return to work after injury or illness. It was

significant that during the consultation period of this Review, there was employer resistance, (particularly

from self-insured employers) to an immediate step-down such as proposed in the WorkCover Board

recommendations on the grounds that it would antagonise workers and complicate both the employment

relationship and the efforts at rehabilitation and return to work.

The Review then proposes a step-down at the end of 13 weeks on payments to 80 percent of the worker’s

PIAWE. This level of step-down is, of course, not quite as steep as that contemplated by the WorkCover

recommendations. What the appropriate level should be is a matter of judgment representing a balance

between the equity considerations of ongoing full income maintenance and the return to work incentive. This

is a judgment that has been made by every Australian workers’ compensation scheme. The position taken by

the Review for a step-down to 80 percent of a worker’s PIAWE is based in part on the fact that this is a level

that already exists in the South Australian scheme for longer term claims (that is, after one year of benefit)

and one that maintains the return to work incentive without going beyond what the Tasmanian Rutherford

report referred to as an ‘invisible domestic affordability threshold’. The Review of Workers’ Compensation in

Tasmania (Rutherford Review) had, as its primary origins, concerns that the second step-down provided for in

amendments to the Tasmanian legislation in 2000 to 70 percent of a worker’s PIAWE was unduly harsh in its

consequences. In his Report, presented in February 2004, Bob Rutherford, a prominent economist in

government service, stated that:20

a reduction of 30 per cent appears to go over an invisible threshold which impacts on the ability of most

households to absorb the change through reduced expenditure without looking to dispose of assets and

associated obligations.

It would seem that it is, by and large, possible for workers and their families to adjust to a reduction in income

of around 15–20 per cent through curtailing discretionary expenditure. However, when there is a significantly

larger decrease in income, this is no longer the case. In particular, there is a risk that a significant proportion of

the relatively small percentage of workers who end up exposed to the second step-down are facing the

prospect of selling the family home. As one might expect, this raises a major emotional barrier in the minds of

workers which may militate against a rational approach to change in circumstances. It may also act as a

19
Leslie I Boden, Robert T Reville and Jeff Biddle, “The Adequacy of Workers’ Compensation Cash Benefits” in Karen Roberts,

John F Burton Jr and Matthew M Bodah (eds) Workplace Injuries and Diseases: Prevention and Compensation, Kalamazoo, MI: W.
E. Upjohn Institute for Employment Research, 2005, 37-68 at p. 41.
20

Report of the Review of Workers’ Compensation in Tasmania (Rutherford Report), February 2004, at pp 31-32.
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perverse incentive in terms of the scheme’s overall objectives. Because households adjust their asset holdings,

including the family home, to their level of income, this is not simply a problem for the lowest paid.

I am particularly concerned that a step-down of this magnitude may be a significant incentive for the worker to

seek a cash settlement in order to secure sufficient funds to avoid the need to sell the home. By shifting the

focus to one of seeking a lump sum settlement, it risks reintroducing incentives to exaggerate injury and lack

of capacity as a means of improving the bargaining position with the insurer. In addition, the financial and

emotional pressures may result in workers accepting settlements without looking sufficiently ahead and

considering the long-term consequences.

The position of this Review is that the appropriate level for the step-down in South Australia is 80 percent of

PIAWE, a level within the 15 to 20 percent adjustment level that Bob Rutherford found was within the

accommodation range of workers and their families and which also recognises the return to work incentive.

As well, the Review proposes that there should be a stepped increase in the partial incapacity benefits,

according to the level of return to work, after the proposed 13 week step-down. The Review recommends that

a Working Party be established to determine the particular elements and relativities of such a stepped

increase. There is a model for this in the ‘adjustment percentage’ to the weekly benefit arrangements in the

federal Comcare scheme. This operates in relation to the step-down to 75 percent of a worker’s PIAWE at

45 weeks as follows:

Level of Normal Weekly Hours Worked % of PIAWE paid

Not employed 75

25% or less 80

More than 25% but not more than 50% 85

More than 50% but not more than 75% 90

More than 75% but not more than 100% 95

100% 100

Naturally the proposed South Australian model would differ to some extent from this Comcare example due,

for instance, to the different step-down arrangements.

Recommendations:

1 That weekly payments of compensation be paid at the rate of the worker’s pre-injury average weekly

earnings (PIAWE) for a period of 13 weeks from the commencement of the claim.

2 That at the end of 13 weeks on payments, there be a step-down to 80 percent of the worker’s PIAWE.

3 That a Working Party be established to determine a stepped increase in the level of total remuneration

available to injured workers with partial incapacity according to the number of hours worked.
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4.3 Definition of average weekly earnings

4.3.1 Current framework

The current South Australian definition of “average weekly earnings” in section 4(1) of the WRCA is framed

in terms of “the average amount that the worker could reasonably be expected to have earned for a week’s

work if the worker had not been disabled”. It is thus prospective in operation.

4.3.2 WorkCover recommendation and rationale

The WorkCover Corporation recommendation is as follows:

Recommendation 3

Amend the definition of average weekly earnings in the WRCA to reflect what the worker had earned in the

previous 12 months employment, or a lesser period as is appropriate, reflecting the equivalent Victorian

provisions.

The WorkCover proposal is for ‘average weekly earnings’ (AWE) to be defined as the worker’s pre-injury

average weekly earnings during the 12 months preceding the injury. If not employed by the same employer

for the previous 12 months, the pre-injury AWE would apply for the period less than 12 months during which

the worker has been in that employment. If this period of time is not suitable, eg if the worker had just

commenced employment, then reference is made to what the worker could reasonably have expected to earn

in that employment, with reference for example to a comparable employee over an appropriate period of time.

The pre-injury average weekly earnings would be calculated at the worker’s ordinary time rate of pay for the

worker’s normal number of hours per week. The AWE figure would also include regular shift and overtime

allowances, which would be included in the worker’s weekly payments for the first 26 weeks of incapacity.

The current definition of AWE in the WRCA operates in a prospective fashion and hence there is uncertainty

of calculation around issues such as the possibility of future promotion or pay increases, overtime and certain

allowances. This uncertainty is reflected in the fact that around 20 percent of disputes in the South Australian

scheme relate to issues concerning AWE and weekly payments (including AWE definition, calculation of

weekly payments, questions of capacity and adjustments). By contrast the equivalent Victorian provision has

the benefit of greater simplicity of assessment and certainty of operation in being based on what the worker

had earned in the previous 12 months including overtime and certain allowances.

While the proposed change would, on its face, mean that the actual AWE received by the worker as income

maintenance may be slightly reduced as it takes account of the previous year’s earnings rather than future

earnings, WorkCover states that its analysis indicates that the current prospective measure tends to

underestimate actual levels of overtime in workers’ AWE. As well, WorkCover argues that any disadvantage

of the change could be made up by applying an inflationary increase to the AWE at an appropriate point in

time.
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4.3.3 Discussion

The current South Australian approach of applying a prospective assessment as to what constitutes AWE is

different from that taken by other Australian jurisdictions. It does suffer from the defect of uncertainty of

calculation, a factor that seems to be reflected in the fact that around twenty percent of disputes concern

matters relating to AWE and weekly payments.

The WorkCover proposal aims to bring the South Australian approach in line with what occurs in other

jurisdictions and to establish a method which will not be so prone to disputation. It should be noted that, in

this latter respect, a change will not necessarily eliminate some of the areas of current disputation. For

instance, what constitutes AWE will continue to include, under the WorkCover proposals, regular shift and

overtime allowances. In relation to overtime, the dispute will often centre around the issue as to what is

‘regular’ and such questions will continue to require resolution with a change of approach. One approach to

diminish the frequency of such disputes is contained in the WorkCover November proposals with respect to

the calculation of overtime.

Achieving equity both for injured and ill workers in terms of their proper entitlements and between such

workers and their non-disabled colleagues can often be a difficult task in a formula driven approach.

Difficulties can arise in a number of settings. One may be where a worker receives a pay increase shortly

before they are injured or fall ill which, on equity grounds, could be regarded as leading to under

compensation. Conversely, a situation where a person is injured during a period of an acting, higher-duties,

position which was due to cease near the date of injury could be regarded as leading to the opposite result in

terms of a strict equity calculus.

A setting in which equitable difficulties may also arise is in relation to seasonal overtime or shiftwork where

injured workers may have allowances embedded into their AWE for weekly benefit purposes at times when

they are not being incorporated into the earnings of their uninjured colleagues. Although this may be perhaps

averaged out where an injury or illness subsists for more than twelve months, it may create anomalies in

relation to disabilities of shorter duration.

More widely, equity issues arise in relation to workers whose wages increase through an enterprise agreement

or an award. Section 39(2) of the WRCA allows for annual adjustments of AWE by indexation or, if the

worker so applies, in line with an award or enterprise agreement payable to a group of workers of which the

worker was a member at the time of the occurrence of their disability. However, the timing of such an

adjustment, pursuant to section 39(1) is annually on the anniversary of the worker’s incapacity. From the

perspective of individual and wider equity, it would be desirable for the benefit adjustment to be made when

the pay adjustment occurs.

4.3.4 Recommended approach

The foregoing discussion highlights an issue that arises in a number of contexts of workers’ compensation

policy design, namely the extent to which equitable solutions can be applied to the individual case or

circumstance as against the system efficiency needs of more generalised approaches and solutions. A more



Workcover Proposals

Review of the South Australian Workers’ Compensation System Report 103

generalised approach will often be a case of swings and roundabouts as the pay increase and higher-duties

examples, above, attest.

This Review supports the general approach proposed by the WorkCover Corporation to move from a

prospective to a retrospective basis for ascertainment of a worker’s AWE. The seeming greater fairness of a

prospective approach is essentially belied in practice due to the often speculative nature of the possibility of

promotion or the like and this speculation has been productive of a high level of disputation. On the other

hand, while a retrospective approach provides a greater basis of certainty for calculation, as discussed, it can

lead to a level of injustice in the individual case.

In areas where such injustice can be addressed without introducing an unacceptable level of complexity in

administration, the scheme should attempt some accommodation. One area where it seems that this could be

done is in relation to the adjustment procedure in section 39. Given that the actual payment of the weekly

payment benefit will be effected by the worker’s employer, and subsequently reimbursed by the scheme

agent, that employer will be making the wage adjustments to all employees in accordance with an enterprise

agreement, award or other applicable industrial instrument. In this situation, it makes sense, and preserves the

equity of the situation of the injured or ill worker, both individually and vis a vis their fellow employees, that

the adjustment to the weekly benefit compensation rate occur at the time that it falls due rather than on the

anniversary of incapacity. Where this arrangement cannot be facilitated either because there is no such

industrial instrument in place or where there is no ongoing connection with the employer (in particular, direct

payees of the scheme agent) then the annual adjustment process would apply.

Recommendations:

4 That the approach to the assessment of ‘average weekly earnings’ adopted by the other Australian

jurisdictions, in terms of what the worker had earned in the previous 12 months or lesser period as

appropriate, be adopted.

5 That section 39 of the WRCA be amended to provide for adjustment of weekly payments of

compensation at the time that such an adjustment falls due under an award or enterprise agreement

with the annual adjustment of benefits applying in other cases.

4.4 Cap on average weekly earnings

4.4.1 Current framework

Section 4(7)(c) of the WRCA provides that the average weekly earnings of a worker shall in no case be fixed

at more than twice State average weekly earnings. The precise measure for this is given in section 4(9)(b)

where it is stated that a reference to State average weekly earnings is a reference to the amount last published

before the relevant date by the Commonwealth Statistician as an estimate of average weekly earnings for

ordinary hours of work for each full-time employed male in South Australia.



Workcover Proposals

104 Review of the South Australian Workers’ Compensation System Report

In parenthesis it appears that there is a slight disconnect between this statutory reference and the actual

measures upon which the Australian Bureau of Statistics (ABS) reports average weekly earnings. The

quarterly ABS reports provide AWE estimates separately for males, females and persons. Under each of these

categories there are three separate estimates. Thus for males this sub-categorisation involves “full-time adult

ordinary time earnings”; “full-time adult total earnings” and “all employees total earnings”. The measure that

is used by WorkCover is that of “full time adult male ordinary time earnings” which is the nearest

approximation of the statutory requirement of full time male ordinary time earnings. The result is beneficent

in terms of a higher figure than a strict reading of the statutory language.

4.4.2 WorkCover recommendations and rationale

The WorkCover recommendation is as follows:

Recommendation 4

Amend the WRCA to provide that maximum average weekly earnings payable to an injured worker be capped

at $1,190 (indexed).

The WorkCover Corporation proposals do not advance this recommendation as a design element to manage

liability because its introduction would affects only about six percent of claimants in the South Australian

scheme and about two to three percent of total weekly payments. Thus a reduction of the cap to the Victorian

level would only reduce the underlying scheme cost by around $5 million a year (0.03 per cent of wages). The

major stated rationale appears to be that it would “provide an incentive for higher paid workers to return to

work earlier.”

4.4.3 Discussion

Workers’ compensation weekly benefits regimes operate on the basis of earnings replacement. This is in

contradistinction to the general approach of the social security system of flat rate benefits. As the scheme

levies are collected on the basis of an employer’s total leviable remuneration, including that of high income

workers, the strict reciprocal logic would lead to the income replacement (weekly benefit payments) being

effected regardless of a worker’s PIAWE. However, workers’ compensation schemes have chosen for some

time to limit the maximum income replacement that can be achieved through weekly benefits to a figure

related to a multiple of a particular measure of State average weekly earnings, usually that of full-time, male

workers. While there has rarely been an overtly articulated rationale for this limitation, there probably lies a

subterranean fear of the financial impact of long term (potentially age 65) income replacement claims from

the likes of multi-million dollar remunerated chief executives or sportspersons (although generally most

sportspersons are excluded from workers’ compensation coverage). Another potential basis is that there are

mechanisms for very highly remunerated workers to protect those earnings in the private insurance market.

The WorkCover proposal, set out in November 2006, is to lower the cap to a figure of $1,190 (indexed). The

proposal states that this figure would equate to about 1.2 times State AWE. On the latest ABS figures (at time

of writing), for the August 2007 quarter, released in late August 2007, the ABS estimate for full-time adult

male ordinary times earnings was $1,079.60 giving a cap on AWE for the setting of weekly payments benefits
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of $2159.20. The equivalent cap, if the WorkCover Corporation recommendation was adopted, expressed in

terms of 1.2 times State AWE would be $1,295.52.

The WorkCover proposals state that the proposed change would only affect approximately 6 per cent of

claimants. However, with the coming mining boom in South Australia and developments elsewhere in South

Australian industry such as those related to the defence industry contracts, the number and percentage of

workers affected by such a cap is likely to increase, perhaps significantly. Also, as the following table shows,

AWE differs significantly by industry so that the WorkCover proposal would have a differential impact.

Table 20: AWE by Industry in Australia

Industry AWE at May 2007

$

Mining 1,761
Manufacturing 1,016
Electricity, Gas & Wate Supply 1,298
Construction 1,059
Wholesale Trade 1,027
Retail Trade 833
Accomodation, Cafes and Restaurants 847
Transport & Storage 1,082
Communication Services 1,151
Finance and Insurance 1,356
Property and Business Services 1,156
Government Administration & Defence 1,155
Education 1,199
Health & Community Services 1,075
Cultural & Recreational Services 1,067
Personal & Other Services 1,026

All 1,090

4.4.4 Recommended approach

The Review is not persuaded of the need to make the change recommended by the WorkCover Corporation. It

is not advanced by WorkCover as a significant cost saving initiative, since the estimated savings resulting

from it are estimated at only in the vicinity of 0.03 percent of wages. The magnitude of such savings would,

of course, increase if a greater percentage of workers had earnings above the cap as seems likely to occur.

However, the disruptive effect and the administrative cost of administering it seem to the Review to outweigh

any imperative for making the change. This disruptive effect will be increased, particularly in areas such as

the mining industry, in the wake of the predicted boom in some sectors.

In terms of general scheme design, it is desirable that workers’ compensation schemes should, within their

statutorily defined coverage parameters, be as comprehensive as possible. There is general consensus among

the Australian schemes that there should be a statutory cap and limit upon the dollar level of income

replacement, particularly as very high income earners can protect those earnings in the private insurance

market. However, this protective approach should operate at a relatively high level and the current cap at

twice State AWE appears to the Review to achieve this objective.
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Recommendation:

6 That the cap on the maximum average weekly earnings of a worker remain at the current level of

twice State average weekly earnings.

4.5 Work capacity reviews

4.5.1 Current framework

Under section 38(1A) of the WRCA a review of a worker’s weekly payments must be conducted in the

second and subsequent years of incapacity with a view to adjusting or discontinuing the weekly payments as

required by section 38(4). Thus if the review finds that there has been a change in the extent of the worker’s

incapacity with a consequent change in the amount the worker is earning or could earn in suitable

employment, the worker’s weekly payments must be adjusted to reflect the change in entitlement.

Weekly benefits continue unless the compensating authority can demonstrate that the worker has capacity for

suitable employment with income equal to, or in excess, of Notional Weekly Earnings. When assessing the

worker’s capacity and identifying suitable employment, the four specific, non-exclusive statutory criteria in

section 35(2)(a) and any other relevant details reasonably available must be taken into account. These specific

criteria are the nature and extent of the worker’s disability; the worker’s age, level of education and skills; the

worker’s experience in employment and the worker’s ability to adapt to new employment. Consideration must

be given to the worker’s physical, mental and emotional capacities and vulnerabilities.

For the purposes of a review under section 38, a worker may be required to submit to an examination by a

recognised medical expert nominated by the Corporation or to furnish evidence of the worker’s earnings.

Failure to comply with this requirement may lead to a suspension of the worker’s benefits. On completion of

the review the worker (and the worker’s employer) must be notified of the nature of the review decision and

the rights of review that exist in respect of that decision.

4.5.2 WorkCover recommendations and rationale

The WorkCover recommendation is as follows:

Recommendation 5:

Amend the WRCA to provide for work capacity reviews to occur at the end of the second year after the injury

using the Victorian model.

The WorkCover proposals argue that where an injured worker is seriously and permanently incapacitated,

such that return to work is not possible, the workers’ compensation scheme should provide ongoing adequate

compensation and rehabilitation services to ensure their restoration to the community is supported. However,

it is not the intention, nor the role of a balanced workers compensation scheme to provide ongoing

compensation – beyond a reasonable timeframe in which medical and vocational rehabilitation can be
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delivered and achieve an outcome – for less seriously injured workers with return to work prospects and

capacity for work.

The means of distinguishing between the seriously injured and those who have the ability to return to work is

a question of work capacity. Hence work capacity reviews are the key to ensuring that the principles of a

balanced workers compensation scheme are delivered. However, the current South Australian legislative

provisions in relation to work capacity are not based on an assumption that workers with capacity to work

should return to work and are complex and difficult to apply. As well, the ‘partial deemed total’ incapacity

provisions can serve as a substantial driver keeping injured workers on the scheme rather than directing them

to a return to work.

The WorkCover proposals recommend an adoption of the legislative approach for the assessment of work

capacity operating in Victoria as a more effective approach. In particular it sees the strength of the Victorian

approach as being underpinned by the assumption that there is no ongoing entitlement to income maintenance

beyond a certain point (formerly 104 weeks, now 130 weeks on benefits) unless a qualification can be

established. By contrast, in South Australia, this assumption does not exist and indeed it is assumed that an

entitlement to income maintenance continues unless a disqualification (due to a capacity for suitable

employment) can be established.

WorkCover has assessed that introducing work capacity review provisions, similar to those that apply in

Victoria, would likely lead to cost savings of at least $55 million per annum (approximately 0.33 per cent of

wages), and probably more depending on success of implementation. If the new provisions were applied to

existing claims the WorkCover estimate, based on the work of the scheme actuary, is that this could lead to a

reduction in the Scheme’s current claims liabilities of around $300-400 million.

4.5.3 Australian comparisons

In relation to the duration of weekly payments of compensation, there are two main approaches adopted by

the Australian jurisdictions. The first is a legislated limit to all weekly benefits of compensation, either as an

inflexible limit or with some discretion to extend in stipulated cases. The second is to distinguish between

total incapacity benefits which, contingent upon there being an ongoing entitlement, may continue until age of

retirement, whether expressed as age 65 or the receipt of the federal age pension, and partial incapacity

benefits, in relation to which there is generally some presumptive end to entitlement. The manner in which

ongoing entitlement to partial incapacity benefits is determined, particularly past certain stipulated milestones,

varies between jurisdictions.

Legislated limit to weekly benefits

This is the position in Western Australia, Queensland and Tasmania. In Western Australia it is a monetary

cap, in Tasmania a temporal cap and in Queensland a joint monetary and temporal cap. In terms of detail, in

Western Australia the cap on weekly benefit payments is $159,091 for the 2007-08 financial year. However,

there is provision for a worker with a total permanent incapacity for work to apply to the WorkCover Western

Australia Dispute Resolution Directorate for an extension of their weekly payments on the basis of the
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worker’s financial and social circumstances and their reasonable financial needs. The additional amount that

may be granted is to a maximum of 75 percent of the Prescribed Amount ($119,318.25 in 2007-08).

In Queensland the joint cap operates in terms of a maximum of five years benefit payments or an indexed

monetary cap which stands at $218,400 for the 2007-08 financial year. In Tasmania there was formerly a

monetary cap on weekly payments but this was removed in the 2000 legislative changes and replaced by a ten

year limit on weekly benefits. Concomitant with the changes to the step-down arrangements effected by the

2004 legislation, the cap was moved back to its current limit of nine years.

Defined limits to partial incapacity benefits

Until the mid-1980s almost all Australian workers’ compensation schemes were similar to the current

Western Australian, Queensland and Tasmanian approaches, with a statutory limit to the amount or duration

of weekly payments that any injured or ill worker could receive, although this limit was sometimes subject to

extension by the jurisdiction’s dispute resolution body in certain situations. The scheme covering

Commonwealth public sector employment has had a somewhat different history in this regard than the State

and Territory schemes.

With the move to extend the receipt of total incapacity benefits, where there was an ongoing entitlement,

potentially to normal age of retirement, which began (at least in terms of the States and Territories) with the

Victorian WorkCare scheme, a range of issues concerning the boundaries of partial incapacity benefits had to

be faced. In particular, there have been the questions as to how long should partial incapacity benefits

continue and what should be the mechanism/s for determining the boundaries to such entitlement. Over the

past two decades, the three regulatory state funds – Victoria, New South Wales and South Australia – in

particular, have devised a range of approaches for dealing with these issues.

First there is the functional equivalent to the legislated limit to weekly benefit entitlement that exists in the

jurisdictions considered earlier, but one which revolves around the fulcrum of level of capacity rather than

quantum of, or time on, benefit payments. This is most clearly seen in the Victorian provisions at which the

divide between continuing benefit entitlement and exit from the scheme occurs at 130 weeks (formerly 104

weeks) on the basis of whether a worker has current work capacity or not.

Secondly, there are a series of obligations upon the worker, sometimes encapsulated within the notion of

‘mutuality’, in which the continuing entitlement to benefits is in large part contingent upon participation in

activities which are designed to support rehabilitation and return to work. This includes, for instance, refusing

or failing to participate in a rehabilitation program or frustrating the objectives of a program and refusing or

failing to undertake work that the worker has been offered and is capable of performing. Section 36(1a) of the

WRCA articulates the measures that underline such an approach.

Thirdly, there is the ability to deem earnings equivalent to what a partially incapacitated worker would be

capable of earning in some form of work for which they have a capacity of performing. This particular

approach has been identified in the WorkCover proposals and is dealt with in the next section.
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4.5.4 Discussion

In his 1977 report into the operation of the Victorian workers’ compensation system, Judge Harris noted that

“[t]he existing Victorian Workers Compensation Act is the result of over sixty years of legislative attempts to

express industrial and social ideas and pressures.”21 These industrial and social ideas and pressures most

sharply meet in the area of the extent of partial incapacity benefits. It is this area where the accommodation, in

the nature of scheme practice, between the interests of workers in terms of equity of entitlement and those of

employers in terms of affordability of price, can be most vexed.

It is where the differences in approach between the Australian schemes, briefly outlined above, are most

sharply contrasted. Those schemes that establish a pre-determined level of weekly compensation benefits can

defend this approach as one that provides definable boundaries and introduces greater predictability and

stability to overall scheme costs. However, since these limits apply, albeit with some ability in some schemes

for a discretionary extension beyond the prescribed limit, to all claims, including those of the seriously and

catastrophically injured, it places a greater weight, in terms of the balance between equity and affordability,

upon the element of affordability.

By contrast, schemes, such as South Australia, that provide for ongoing periodic payments for total incapacity

are seen as squarely situated in the camp of scheme equity, although many supporters of such an approach

also are quick to point out that this approach is not inimical to the interests of scheme affordability. Some

would insist, as indeed does this Review, that addressing the affordability side of the equation simply means

that effective prevention activities constitute an economic, as well as a moral, imperative.

The costs of providing ongoing benefits are seen as a proper impost upon business and ultimately the

community in terms of the aphorism, variously attributed to Bismarck and Lloyd George, that ‘the cost of the

product should bear the blood of the worker’. That is, the production of goods and services are the result of

the combination of capital, provided by business, and of labour, provided by workers. Where a worker is

injured or becomes ill as the result of their engagement in the production process the losses suffered by them

should be recognised as a cost of business and they should be compensated in respect of them. This principle

is more generally recognised in respect of cases of total incapacity and serious injury where the consequences

of the work-related injury or illness are such that the worker is unable to return to his or her own previous

employment and generally to most other forms of employment in the labour market for which they have the

background and expertise.

The situation becomes more difficult in relation to cases of permanent partial incapacity. In these

circumstances, the injury or illness may result in a period of temporary total incapacity, followed by a period

of healing resulting in the worker regaining some of their former capacities. However, even after maximum

medical improvement is attained, the worker may still be left with a residual level of incapacity that precludes

them from returning to their pre-injury or pre-illness employment. Notwithstanding this, even in their state of

diminished capacity, the worker retains an ability to be able to engage in a wide range of other employment.

Having been removed from one level of labour market participation (in the form of their pre-injury job) by the

21
Judge C W Harris, Report of the Board of Inquiry into Workers Compensation, Melbourne: Government Printer, 1977, at p. 11.
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injury or illness, the major barrier to re-entry to the labour market at another level (in the form of a position

that can be discharged by the worker with their current level of capacity) is often the state of the labour

market itself. That is, people lose their former jobs from a whole variety of causes (the impact of tariff policy,

industry and enterprise re-structuring, company insolvency) quite apart from injury and illness and persons

returning from injury and illness are competing with such other displaced workers, as well as new entrants to

the labour market, for the available supply of jobs with which their capacities are commensurate.

While contemporary workers’ compensation schemes have moved to impose obligations upon employers to

provide alternative duties for their workers who have suffered injury and illness, such obligations are

invariably qualified by the practicability of the provision of these alternative duties. In terms of number of

enterprises, the economy is dominated by small firms while larger enterprises which, although representing a

very small percentage of the total number of firms, still employ very significant numbers of workers, often

have their own limitations in relation to the provision of alternative duties and employment. This crystallises a

central issue in respect of permanent partial incapacity benefits: what are the obligations of employers and the

compensation system in relation to injured and ill workers with a permanent partial incapacity where the

primary barrier to their labour market re-entry is in fact the state of the labour market itself?

On the one hand, there is an argument, which is an extension to that already noted in respect to total and

permanent incapacity, that the worker was injured or became ill as a result of activities undertaken for the

employer and from which the employer derives a profit. This carries with it the corresponding responsibility

and consequence that the employer (and through their insurance, the compensation system) has a

responsibility to meet the ongoing losses suffered by the worker as a result of their injury or illness. Just as in

tort law, a tortfeasor must (as for instance in the case of a person with an ‘eggshell skull’) take their victim as

they find them and cannot limit the extent of their liability on the basis of characteristics of the victim, so it is

argued the employer and compensation system must take the characteristics of the labour market as they exist

and cannot truncate their liability to pay benefits on this account.

The contrary argument is that the obligations of an employer-financed system of occupational disability are

limited to the ongoing costs that continue to be directly related to the workplace injury or illness that are their

cause. On this argument there is a bifurcated response or obligation depending upon whether the injury or

illness results in total and permanent incapacity or serious injury, or, alternatively, in permanent partial

incapacity. In the former case the injury or illness has the consequence of precluding a return to any

reasonable participation in the labour market and therefore there is an obligation for continuing support. In the

case of permanent partial incapacity, there is recognition of an obligation for support, but one that is limited in

nature. The position is that the work injury or illness has resulted in an ongoing diminution of the worker’s

capacity and carries with it an obligation for compensation, but that this obligation is to restore the worker to a

condition of ‘employability’ rather than a guarantee of total restoration of employment.

If this bifurcated response is accepted, the issue then becomes one of determining how long the obligation for

payment of partial incapacity benefits should subsist once this condition of ‘employability’ is reached, as well

as the form of action that may ensue at this point. The range of these responses has already been canvassed in

the discussion of the comparative approaches in other Australian schemes. However, to recapitulate briefly,

the first response is that a partially incapacitated worker who has received benefits for a stipulated period of
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time (for instance, 104 or 130 weeks) has that compensation entitlement terminated once this time elapses. In

other schemes, there is (at least provision for) a process for ascribing notional earnings to partially

incapacitated workers. This operates to reduce a worker’s compensation entitlement by a formula that deducts

the amount the worker may have earned in a job for which they have a capacity to perform. There is a range

of permutations that may operate within notional earnings arrangements including the degree to which the

ascribed position must correspond to that of ‘suitable employment’22 and whether the job for which the

earnings are ascribed is an actual available job or one that may be largely hypothetical in nature23 or not

necessarily readily available or accessible in practice to the injured or ill worker.

4.5.5 Recommended approach

The issue of work capacity stands at the heart of the matters which underpin the terms of reference for this

Review. This issue should be understood in an extended sense, rather than being simply confined to the

process for the determination of ongoing benefit entitlement at the 130 week mark of benefit receipt. In its

extended sense, work capacity assessment is an integral part of the activities of the scheme agent in

implementing a comprehensive and coherent programme, focused from the early life of the claim, in

maximizing the return to work outcomes for injured and ill workers. Work capacity assessment in this regard

is an instrument for determining the capabilities and needs of an injured or ill worker in order to guide the

direction of vocational rehabilitation initiatives and any necessary retraining or skill enhancement required to

bridge the gap between the worker’s residual skills and capacity (including work readiness) in order for the

worker to return to work in suitable employment. Work capacity assessment is part of a process of enablement

which should be directed towards enhanced return to work outcomes. It is not part of an overall cost

containment strategy, except in the very real sense that a scheme which succeeds in effective implementation

of measures that lead to expeditious and durable return to work outcomes will reap a very substantial financial

reward.

In the more circumscribed use of work capacity assessment, for the determination of ongoing entitlement to

weekly benefits of compensation beyond 130 weeks of benefit receipt, it is perhaps not so much the work

capacity assessments themselves, but what flows from them that is critical. It is important that these issues are

clearly articulated and understood. The position taken by the Review involves two bookend propositions. The

first is that the South Australian scheme needs to be very strongly focused upon the attainment of early and

durable return to work. The second is that there does need to be a clear understanding of the boundary point of

the system in terms of the weekly payments of compensation to workers who have a current work capacity.

This point, in the Review’s recommendation, is at 130 weeks of benefit duration. Not only should this point

be clear but the process for determining ongoing benefit entitlement should also be so characterised.

22
Among the features that are commonly included in determining whether or not a particular position represents ‘suitable

employment’ are those of the nature of the worker’s incapacity and pre-injury employment; the worker’s age, education, skills and
work experience; the worker’s place of residence; the details given in medical information, including medical certificate supplied by
the worker; any return to work plan; and whether any vocational rehabilitation services are currently being provided to or for the
worker.
23

The figure of the lift or car park attendant as the extreme form of this process has become an established motif in both Australian
and North American workers’ compensation.
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The starting point for the Review was that of the current arrangements governing what is generally referred to

as the ‘second year review’ and, in particular, the operationalisation of section 35(2)(c) of the WRCA. It

appears to the Review that the statutory process, which on its face, seems reasonably clear and straightforward

has, in practice, become opaque and tortuous. The procedure for undertaking a review of weekly benefit

entitlements, pursuant to section 35 of the WRCA set out in section 38 has been interpreted in a very

restricted and technical manner in a number of decisions of the Tribunal.24 Since significant rights are at stake,

it is right and proper for a legalistic and technical approach to be adopted. However, strict formalism can, at

times, overload and derail a process so that its overall purpose can be lost and practical implementation

frustrated.

It appears that there are similar difficulties in attempting to apply the suitable employment requirements for

the two year review process. In particular, there are practical difficulties concerning the requirement that a

‘job matching’ exercise be undertaken in which the compensating authority must establish that a particular

injured worker is able to enter into particular types of employment. Thus, for instance, the Review was

referred to a case where a job that was available and identified in a review as one for which the worker had a

part-time capacity was only available on a full-time basis with the result that the compensating authority’s

determination at the two year review was overturned.

Evidence was presented to the Review that the impact of the difficulties of navigating the maze of the two

year review process had led to widespread discouragement and resignation among claims managers and a

reluctance to invest significant effort in this process.

The Review has toyed with the idea as to how a set of provisions, which were robust both in concept and

potential operation, that would clearly delineate ongoing benefit entitlement on a realistic appraisal of

capacity for suitable employment could be grafted by way of amendment to the current South Australian

statutory measures. It has come to the view that weight of precedent and cultural practice is such that a new

direction needs to be taken.

The approach set out in the Victorian Accident Compensation Act 1985, and recommended in the WorkCover

Corporation proposals, does provide a greater clarity of delineation on the basis of whether or not a worker

has a current work capacity. Given the need for clarity, the Review, with some reservations, supports the

WorkCover recommendation.

Recommendation:

7 That the proposal to amend the WRCA to provide for work capacity reviews using the Victorian

model is supported, with the proviso that such review occur at 130 weeks rather than two years of

receipt of weekly benefit payments.

24
For instance, McAvoy v B.T. and L.R. Churcher (NZI Workers Comp (SA) Ltd v WorkCover [1998] SAWT 42 and Cambridge v

Parador Pty Ltd [1998] SAWT 41.
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4.6 Deemed earnings

4.6.1 WorkCover recommendations and rationale

The WorkCover recommendation is as follows:

Recommendation 6:

Amend the WRCA to replicate the Victorian provisions to allow the compensating authority to deem a level of

earnings for a partially incapacitated worker in the first two years of a claim.

One of the key factors in the performance of the Victorian scheme is that the Authority can discount weekly

payments before 104 weeks on the basis of the worker’s current capacity to perform suitable employment as

defined by that scheme’s legislation and which is easier to establish than in South Australia.

4.6.2 Discussion

The WorkCover proposal states that “[o]ne of the key factors in the performance of the Victorian scheme is

that the Authority can discount weekly payments before 104 weeks on the basis of the worker’s current

capacity to perform suitable employment as defined by that scheme’s legislation and which is easier to

establish than in South Australia.” While this is strictly the case, it should be remembered that this formal

provision in the Victorian legislation has been tempered in practice by a Ministerial directive that it is of the

nature of a ‘reserve power’ only to be used in exceptional circumstances.

4.6.3 Recommended approach

One of the major goals of the workers’ compensation system is to optimise the potentialities of return to work.

This should be the pre-eminent goal for the scheme agent in the South Australian scheme for workers whose

injuries or illnesses have removed them from employment. Return to work has well demonstrated social

benefits and, of course, obvious economic benefits. The economic benefits derive from the savings in benefit

costs, either totally through a full return to work to pre-injury employment or the diminution of benefit costs

through the payment of partial incapacity as against total incapacity benefits in the case of partial return to

work or return to work in alternative duties. However, similar economic benefits can be gained by benefit

discontinuance or diminution by other means such as the application of deeming provisions.

There is a potential incentive for an insurer, or the scheme agent in the case of South Australia, particularly

where there may be strong incentives in the agent contract connected to liability savings, to use deeming

provisions to achieve benefit discontinuance or diminution as an alternative or a parallel path to active return

to work management. On the other hand, there is a case for having the ability to apply deeming provisions in

exceptional circumstances. This is, in fact, the current Victorian situation, and indeed the situation that has

existed in Victoria for over a decade, as the result of a Ministerial directive that the resort to deeming should

only be regarded in the nature of a ‘reserve power’.

Alternatively, to be sure that there is no abuse of such a power in the compensating authority, it could be

provided that this power is only able to be utilised after a stipulated period of receipt of weekly payments is
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reached. In the opinion of the Review such a period should be 130 weeks. This second approach is probably

the preferable way of proceeding.

Recommendation:

8 That the proposal to amend the WRCA to allow the compensating authority to deem a level of

earnings for a partially incapacitated worker in the first two years of a claim be supported, but only

on the condition that this is accompanied by a similar safeguard, such as a Ministerial directive, that

such a provision is of the nature of a ‘reserve power’ only to be used in exceptional circumstances.

9 That alternatively, and perhaps preferably, it be stipulated that this capacity in the compensating

authority to deem earnings is a power that can only be exercised after 130 weeks of receipt of weekly

benefit payments.

4.7 Duration of the entitlement to medical expenses

4.7.1 Current framework

Under section 32 of the WRCA a worker is entitled to be compensated for the reasonable costs, reasonably

incurred (or the regulated amount where applicable) of:

a medical services

b hospitalisation and all associated medical, surgical and nursing services

c approved rehabilitation

d the cost of travelling or transportation for the purposes of receiving medical services,

hospitalisation or approved rehabilitation (except where the worker travels in a private vehicle)

e accommodation, if necessary, for receiving medical or rehabilitation services

f attendance by a registered or enrolled nurse or some other approved person where the worker’s

disability requires nursing or personal attendance

g the provision, maintenance, replacement or repair of therapeutic appliances

h medicines and other material purchased on the prescription or recommendation of a medical

expert

i any other specific costs authorised by the WorkCover Corporation.

There is no legislated limit to the entitlement to medical costs provided they are reasonable in amount and

reasonably incurred.

4.7.2 WorkCover recommendations and rationale

The WorkCover recommendation is as follows:
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Recommendation 7

Amend the WRCA to cap the entitlement to medical expenses at 12 months after the cessation of payments for

income maintenance.

The WorkCover proposal argues that for a short, finite period of time after return to work, the payment of

medical expenses can be appropriate to ensure that return to work efforts are not undermined by a

deterioration in a worker’s physical condition. However, where the access to ongoing medical services is

protracted this continuing connection between the worker and the scheme is unlikely to be advantageous. As

well, the WorkCover proposal asserts that there is a point at which the Commonwealth’s responsibilities for

medical treatment and disability support should play a role once the worker has achieved a return to work

rather than these costs continuing to be borne by the workers’ compensation scheme.

The WorkCover proposals are to adopt the Victorian approach under which the entitlement to medical

benefits ends 12 months after the worker has ceased to receive weekly payments. WorkCover reports that the

scheme actuary estimates that such a change would reduce South Australian scheme costs by around $3

million per annum.

4.7.3 Australian comparisons

There is a high degree of similarity across the various Australian jurisdictions in terms of the services that are

covered under the corresponding provision to section 32 of the WRCA. As well, the Australian jurisdictions

have a similar approach to controlling the extent of the entitlement to individual medical and like services

through the touchstone of the ‘reasonable cost’ or that of ‘reasonable expenses’.

This similarity of approach dissipates however, in respect of the limits upon the quantum and/or duration of

an entitlement to medical and like services. Four approaches can be discerned.

1 No formal limits, either in respect of quantum or duration

This is the position in South Australia and also under the federal Comcare and Seacare schemes, and

in the Northern Territory and Queensland. This is generally the case also in the Australian Capital

Territory although there is an (indexed) limit in relation to the cost of repair or replacement of a

worker’s contact lenses, crutches, prosthesis, spectacles or other artificial aid and also for damage to

or loss of a worker’s clothing (current maximum $579.92 or a higher amount agreed between the

employer and worker).

2 Temporal limit

In Tasmania the employer’s liability to make payments for medical and other services expires ten

years after the date that the claim for compensation was given to the employer.

3 Monetary limits
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In New South Wales and Western Australia there are prescribed monetary limits for various services

which relate to medical and like services. In New South Wales these current limits are set out in the

following table.

Table 21: Monetary Limits in NSW for medical and like services

Element Maximum Amount
($)

Medical or related treatment 50,000

Hospital treatment 50,000

Ambulance services 10,000

Occupational rehabilitation service cost 2,345.20

Car travel expenses 0.55/km

The maximum amounts for medical or related treatment, hospital treatment and ambulance services

have remained unchanged since 1 February 1992. The amount for car travel expenses was set at

$0.42/km from 1 July 2000 and remained at this level until 30 September 2005. The current rate of

$0.55/km has operated since 1 October 2005. The maximum amount in relation to any particular

occupational rehabilitation service is indexed and increases each six months. The current amount

operates from 1 October 2007 and remains in effect until 31 March 2008.

In Western Australia there are also prescribed limits to both medical and hospital expenses and

vocational rehabilitation expenses which are subject to annual indexation with effect from 1 July

each year. The current limit (financial year 2007-08) for medical and hospital expenses is $47,727

and $11,136 for vocational rehabilitation expenses.

It should be noted that in both New South Wales and Western Australia the stringency of these

restrictions are mitigated by recourse to various avenues for an extension of these limits. In New

South Wales, in relation to medical or related treatment, hospital treatment and ambulance services,

in matters before the Workers Compensation Commission, the Commission may direct that greater

amounts to those formally prescribed be paid. Such directed, additional, payments can be quite

considerable. In Lloyd v Northern Rivers Charity Racing Association [2001] NSWCC 27, a case

involving a jockey who fell from her mount during a horse race at a country race meeting and

sustained severe brain damage and extensive orthopaedic injuries to her spine, right leg and right

arm, the New South Wales Compensation Court (the predecessor body to the Workers

Compensation Commission) directed that an additional amount of $2 million be added to the

respondents liability for medical and related treatment. As well, there is provision for the New South

Wales WorkCover Authority to approve individual requests to exceed these various maxima as an

alternative to a direction by the Workers Compensation Commission. Similar provisions operate in

relation to occupational rehabilitation service costs, on the application by or on behalf of either the

worker concerned or of the provider of the services concerned.
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In Western Australia there are also prescribed limits to both medical and hospital expenses and

vocational rehabilitation expenses which are subject to annual indexation with effect from 1 July

each year. The current limit for medical and hospital expenses is $47,727 and $11,136 for vocational

rehabilitation expenses. In respect of medical and hospital expenses an additional amount of up to

$50,000 may be ordered by an arbitrator where a worker’s social and financial circumstances justify

it.

An additional amount of up to $250,000, beyond this $50,000 figure, may be ordered by an

arbitrator where:

 a worker has a degree of permanent whole of person impairment of not less than 15%; and

 the arbitrator determines that, having regard to the social and financial circumstances and the

reasonable financial needs of the worker, there are exceptional circumstances in relation to the

worker’s medical and associated conditions; and

 the further additional sum is required for reasonable expenses likely to be incurred in respect

of surgical attendance and treatment, hospital treatment and maintenance or post-operative

health treatment or related expenses.

4 Linked to the duration of weekly payments

This is the approach in Victoria which is recommended in the WorkCover Corporation proposals.

Under the Victorian scheme an entitlement to medical and like services ceases 52 weeks after the

entitlement to weekly payments ends. If the entitlement is simply to medical and like services then

the entitlement is limited to 52 weeks services in total.

4.7.4 Discussion

In terms of equity, the current South Australian approach, and that adopted in six other jurisdictions is the

fairest method. However, it is also the approach that has the greatest potential for cost volatility. The manner

of operationalisation of the control mechanism of ‘reasonable costs, necessarily incurred’ is central to any

potential for there to be a significant cost blow out in respect of medical and like costs.

If there is a desire for greater certainty or a means of cost control, the adoption of a fixed limit to the quantum

or duration of medical and like costs provides a basis for achieving this goal. The addition of an avenue of

discretionary extension to such a statutory limit in specified circumstance may provide greater fairness and

may generally accommodate situations of special need.

There is a prima facie neat logic to the approach operative in Victoria. Generally, lost time injuries will be

associated with some need for medical and other services with such need usually not extending beyond 12

months of a full return to work that does not involve any ongoing partial incapacity benefits. Similarly, the

situations where the claim is for medical and other services benefits only, without a weekly benefits claim,

generally relate to relatively more minor injuries where the injured worker remains in employment without

loss of income. Such claims would not usually subsist beyond 12 months in duration.
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However, the logic is not complete. There may well be situations where a worker has returned to work, either

to their pre-injury employment or into alternative suitable duties that do not result in a loss of income, but

where there may well be a need for some form of ongoing resort to medical and other services. Indeed, in

some situations, the ability to access such services on an ongoing basis, such as specialist pain management,

may in fact be the crucial factor in the equation that enables the durability of return-to-work employment.

4.7.5 Recommended approach

The Review is of the opinion that the current approach should be retained. This recommendation is made on

the basis that it is the both the most equitable method and one most consonant with a return-to-work oriented

system in which there may be a need for intermittent and ongoing medical treatment and support, such as

specialist pain management services, to sustain and optimise the nature of a worker’s return to work, even

where workers’ compensation income maintenance benefits have been supplanted by employment income.

An active and competent claims management regime should be capable of ensuring that the medical services

provided and their cost are reasonably incurred and reasonable in amount.

Recommendation:

10 That the current approach to dealing with the duration of the entitlement to medical and like services

within the South Australian workers’ compensation scheme be retained.

4.8 Compensation for non-economic loss

4.8.1 Current framework

Under section 43 of the WRCA a worker who suffers a permanent compensable disability is entitled to a lump

sum payment for non-economic loss. This is in addition to other compensation but such a payment does not

apply where the worker dies.

The current South Australian arrangements involve a ‘Table of Maims’ approach set out in the Third Schedule

to the WRCA. Where a particular impairment or loss does not appear on the Third Schedule, resort is had to

the American Medical Association’s Guides to the Evaluation of Permanent Impairment, 3rd edition (revised).

4.8.2 WorkCover recommendations and rationale

The WorkCover recommendation is as follows:

Recommendation 8

Amend the WRCA to replicate the Victorian provisions for compensation for non-economic loss in the South

Australian Scheme.

Compensation for non-economic loss is an essential part of a modern workers’ compensation scheme,

particularly one such as in South Australia where the compensation benefits to injured and ill workers are
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provided exclusively on a statutory no fault basis. Historically, the method of assessing losses for the

provision of benefits for non-economic loss has been a ‘table of maims’ (as is currently the case in South

Australia), but the more common approach, particularly in recent years, is to use the more recent editions of

the American Medical Association Guide to the Evaluation of Permanent Impairment (AMA Guides) or some

adaptation thereof.

There are a number of shortcomings with the current South Australian approach. First, payments for non-

economic loss in South Australia are in the mid- to lower-range compared to lump sum amounts available in

other States. Secondly, the total expenditure on lump sum payments is spread widely across a large pool of

eligible claimants, with many entitlements being for comparatively minor disabilities. With the exception of

the supplementary benefit available under s43(7A) of the WRCA, the South Australian legislation does little

to weight the expenditure on lump sums in favour of the most seriously injured. The claims data show a

strong weighting toward claims at the lower end of the spectrum. Thirdly, the current South Australian

approach has been productive of a high level of disputation with section 43 disputes in 2005-06 constituting

22.7 percent of all disputes among non-self-insured employers.

A move to the approach operating in Victoria, with payments for non-economic loss being assessed according

to the 4th edition of the AMA Guides, will provide a fairer and less disputational process. As well, if the

Victorian benefit structure for non-economic loss is adopted, this would see the level of compensation for

non-economic loss for the most seriously injured workers in South Australia increase by around 70 percent.

Notwithstanding this augmentation of the level of maximum benefit, the advice of the WorkCover scheme

actuary is that, the more focused application of benefits, particularly through the operation of a ten percent

impairment access threshold, could actually lead to the cost of non-economic loss benefits falling from about

0.3 percent of wages to around 0.2 percent of wages.

4.8.3 Australian comparisons

All jurisdictions, apart from the Australian Capital Territory, South Australia, and to some extent Western

Australia, have moved from a Table of Maims structure to a whole person impairment regime, associated

either directly or indirectly with the AMA Guides. While most jurisdictions use the fourth edition of the AMA

Guides, the New South Wales WorkCover Guides for the Evaluation of Permanent Impairment are essentially

based on the 5th edition of the AMA Guides. Similarly, the WorkCover WA Guides for Evaluation of

Permanent Impairment are also largely based on the New South Wales WorkCover Guides. The other

significant area of variance between the schemes is in terms of the maximum amount, which also affects the

values given to particular impairments, and in the threshold to benefit access, if any, that operates. These

differences are presented in the following table.
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Table 22: Permanent Impairment Payments in Australian Jurisdictions

SA Comcare NSW Vic Qld WA Tas NT ACT

Method of

Calculation

Table of

Maims and

AMA

Guides (3rd

ed) if not on

the Table of

Maims

Comcare

Guide to the

Assessment

of the

Degree of

Permanent

Impairment

(hybrid

approach

based on

AMA 5th ed)

NSW

WorkCover

Guides for

the

Evaluation

of

Permanent

Impairment

(based on

AMA

Guides (5th

ed)

AMA

Guides (4th

ed) together

with

Psychiatric:

Clinical

Guides to

the Rating

of

Psychiatric

Impairment

AMA

Guides (4th

ed)

WorkCover

WA Guides

for

Evaluation

of

Permanent

Impairment

(based on

NSW

Workcover

Guides)

AMA

Guides (4th

ed) together

with Tas

WC

Guidelines

(2001)

AMA Guides

(4th ed)

Table of

Maims(Sche

dule 1 of the

Act)

Maximum $136,000 or

$213’060

(incl supp

benefit)

$146,015.74 $231,000 $384,180 $218,400 $159,091 $208,370.6

1

$215,030.40 $170,719.51

Threshold -

% whole

person

impairment

No; except

5% for

hearing

10% except

for fingers,

toes,

hearing,

taste and

smell

1%

(physical);

15%

(psychiatric)

and 6%

(hearing

loss)

10%

(physical)

and 30%

(psychiatric)

No No 5% except

for fingers,

toes and

hearing

10%

(psychiatric

)

5% No

4.8.4 Discussion

There are a number of limitations with the current South Australian arrangements. The primary instrument for

assessment is a ‘Table of Maims’ schedule. This is an old approach, deriving from the 1908 New Zealand

legislation, which concentrates upon outward anatomical features, particularly limbs and sub-sets of limbs

down to individual phalanges. South Australia has incorporated most of the changes implemented in other

Australian jurisdictions during the late 1980s and early 1990s to add a range of other conditions or injuries to

the Third Schedule Table including spinal, neck and back injuries, disfigurement, loss of sense of taste or

smell and loss of genitals. However, it has not taken the further step that most other Australian jurisdictions

have made to a full whole person impairment approach to determining the lump sum benefit for non

pecuniary loss. Like Western Australia, the South Australian scheme has taken a half way position in having a

whole person impairment instrument, the AMA Guides, as the basis for determining impairments or losses

that do not appear on the Third Schedule Table.

One of the advantages of a full whole person approach is that the level of the lump sum benefit for non-

economic loss is roughly calibrated to the severity of the impairment/s suffered by the worker. That is, the

approach looks at the impact of an impairment or multiple impairments in terms of their effect upon an

individual as a fully functioning entity. The current South Australian arrangements, with the exception of the

supplementary benefit under section 43(7A), does not have the same degree of calibration between the lump

sum received and the severity of a worker’s injury.
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As well, as the WorkCover proposal points out there is a very high level of disputation around determinations

assessing permanent disability under the current section 43 arrangements. Thus, in 2005-06, around 23

percent of disputes involving levy paying employers related to section 43 disputes. While not related to the

method of non-economic loss assessment, a further feature of the current South Australian arrangements is the

comparatively low level of benefits compared to other jurisdictions, a feature that can be seen from Table 22

above.

4.8.5 Recommended approach

The position of this Review is that the time is overdue for the South Australian scheme to join the vast

majority of the Australian schemes in adopting a whole person impairment approach to the assessment of the

lump sum compensation for non-pecuniary loss. In doing so it becomes a question of which edition of the

AMA Guides should be the chosen instrument for conducting such an assessment. The edition that is best

known in South Australia, through the current default position in relation to the assessment of losses or

impairments not addressed in the Third Schedule Table, is the 3rd edition of the AMA Guides. However, this

edition is now well out of date, in fact, out of print. The most widely used edition, in terms of present

currency across the Australian schemes, is the 4th edition of the AMA Guides. However, the New South

Wales WorkCover Guides for the Evaluation of Permanent Impairment are based on the 5th edition of the

AMA Guides and the release of the 6th edition of the Guides is imminent, (due in December 2007).

The matter of which edition should be chosen seems to boil down to two major factors. The first is one of

professional judgment as to the comparative strengths of particular editions. There is some debate amongst

professionals as to the competing merits of the 4th and 5th editions of the AMA Guides, particularly in some

areas such as the treatment of psychiatric impairments. The other, and perhaps the more critical factor (at least

in operational terms), is one of critical mass in terms of the pool of trained and experienced professionals in

the use of the AMA Guides. If there is a move to undertaking section 43 evaluations wholly on the basis of a

whole person impairment assessment there will need to be an increased number of specialist assessors trained

in the use of the AMA Guides, unless there is to be reliance on interstate practitioners on a fly in, fly out

arrangement. The availability of specialists familiar with the attributes and use of particular editions of the

AMA Guides who could undertake the training of specialist assessors in South Australia may be an issue in

terms of the choice of edition.

It is assumed that, if the recommendation to move solely to a whole person impairment approach for

determination of section 43 entitlement is accepted, neither the 3rd nor the 6th editions would be adopted. The

3rd edition is too old and out of print and the 6th edition will be untested. The Review has no firm preference

for either the 4th or 5th edition of the AMA Guides. As well, a number of jurisdictions have developed their

own general Guides, based on a particular edition of the AMA Guides (for instance, Comcare) and/or a

specialist Guide in respect of a particular impairment (for instance The Guide to the Evaluation of Psychiatric

Impairment for Clinicians in Victoria). The Review suggests that the choice of adopted instrument/s be left to

the WorkCover Corporation in collaboration with the Australian Medical Association and, perhaps more

particularly, with the various specialist medical colleges.
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The WorkCover proposals recommend replication of the Victorian provisions for compensation for non-

economic loss. By implication this means adopting the whole person impairment thresholds for accessing the

non pecuniary loss lump sum that operate in the Victorian system. These thresholds are a degree of physical

impairment of 10 percent or more and/or a psychiatric impairment of 30 percent or more as the result of the

one workplace incident. Most of the Australian schemes have some level of threshold. In general they are

lower than the Victorian thresholds. The position of the Review is that the relevant thresholds should be 5

percent whole person impairment for physical impairment and 10 percent whole person impairment for

psychiatric impairment.

Recommendations:

11 That the South Australian workers’ compensation scheme adopt a whole person impairment approach

for the assessment of the lump sum benefit for non-pecuniary loss and that choice of the particular

instrument/s to be adopted be taken after consultation with the Australian Medical Association and,

more particularly, the various specialist medical colleges.

12 That the whole person impairment thresholds that should operate in relation to the adoption of this

approach should be at 5 percent whole person impairment for physical impairment and 10 percent

whole person impairment for psychiatric impairment.

13 That, as with the current Victorian arrangements, the scaling/calibration of impairment benefits be

effected in a manner that differentially benefits more seriously injured workers.

14 That the maximum amount payable as compensation for non-economic loss be increased to $400,000

(the new prescribed sum).

4.9 Lump sum death benefit

4.9.1 Current framework

The South Australian provisions involve a lump sum death benefit to a dependent spouse which is set at 1.675

times the prescribed sum (subject to CPI) less any amount that the worker received as compensation for non-

economic loss. There is also a lump sum for a dependent orphaned child which is set at 50 percent of 1.675

times the prescribed sum (subject to CPI) less any amount that the worker received as compensation for non-

economic loss. If there are more than one dependent orphaned children, that lump sum amount is divided

between them.

As well as the lump sum benefit there are periodic payments to a dependent spouse and a dependent child. A

dependent spouse is entitled to 50 percent of the amount of the notional weekly earnings of the deceased

worker. A dependent orphaned child is entitled to 25 percent (and a dependent non-orphaned child to 12.5

percent) of the amount of the notional weekly earnings of the deceased worker. As well, a dependent relative

may be eligible for lump sum and weekly payments if WorkCover determines that their particular

circumstances provide eligibility.
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4.9.2 WorkCover recommendation and rationale

The WorkCover recommendation is as follows:

Recommendation 9

That if the Victorian provisions for non-economic loss are applied in the South Australian Scheme, that the lump

sum payment upon the death of a worker be the prescribed sum.

The WorkCover proposal is essentially a consequential change following upon the previous recommendation

with respect to non-economic loss payments. That is, if the Victorian system of assessment of non-economic

loss was adopted in South Australia the proposal is that the lump sum payable on the death of a worker be

increased to 100 per cent of the prescribed sum, ie $363,660. This would be greater than both the existing

lump sum that applied in South Australia ($219,425) and Victoria ($212,070), on the death of a worker at the

time that the WorkCover proposals were formulated. WorkCover considers that this would be an appropriate

balance between the current South Australian position of providing a lump sum of 1.675 times the prescribed

sum and some other amount to reflect the increased amount of non-economic loss compensation that is

available.

4.9.3 Australian comparisons

There is now a relatively standard framework across the various Australian jurisdictions in relation to

payments to dependants in the form of a combination of lump sum and periodic payments. There is, however,

considerable variation within this framework as can be seen from the following table. For lump sum payments

there is a very wide range between the highest lump sum ($409,090 in Queensland) and the lowest

($170,719.51 in the Australian Capital Territory).

With respect to periodic payments, there are two different approaches. On the one hand, Victoria, Tasmania

and, to a lesser degree, South Australia, provide a relatively expansive regime, at least compared to other

jurisdictions, of periodic payments related to the total incapacity benefits that would apply for the deceased

worker, for two and three years respectively, as well as a smaller weekly benefit for dependent children. The

other jurisdictions simply provide a dependent child/children’s weekly benefit. The size of this benefit varies

from $104.10 per week in New South Wales to $41.70 in Western Australia.
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Table 23: Summary of Death Benefits in Australian Jurisdictions

Jurisdiction Lump sum payments Periodic payments

South Australia $227,800 Related to the deceased worker’s notional weekly
earnings for spouse or equivalent and also for dependent
children

Comcare $219,023.62 $72.98 per week for dependent child

NSW $331,250 $104.10 per week for dependent child

Victoria $257,210 Related to the deceased worker’s total incapacity benefit
for spouse or equivalent and also for dependent children

Queensland $409,090 $101.05 per week for dependent child

Tasmania $208,370.61 Related to the deceased worker’s total incapacity benefit
for spouse or equivalent $56.47 per week for dependent
child

WA $218,095 $41.70 per week for dependent child

NT $268,788 $103.38 per week for dependent child

ACT $170,719.51 $56.91 per week for dependent child

4.9.4 Discussion

The WorkCover proposals, in most of their recommended changes, involve an alignment of key aspects of the

South Australian scheme with those operative in Victoria. The specific WorkCover recommendation

(Recommendation 9) relates simply to the level of the prescribed lump sum payment on the death of a worker

rather than other aspects of the Victorian provision for death benefits. In the Victorian lump sum death benefit

provisions are the most elaborate in the country. These provisions revolve around the fulcrum of the lump

sum entitlement figure (currently $257,210) with its division depending upon the nature of family

composition and situations of dependency. The particular variables involve the number of dependent partners

and the number of children. The provisions in respect of children normally involve dependent children of the

worker, which can include their domestic partner’s children from a previous relationship. However, as is

mentioned below, in particular circumstances, benefits may flow to what is described as an ‘orphan child’.

Although normally the situation would involve either one or no dependent partner, the formula arrangements

can deal with situations where there may be more than one dependent partner.

If the dependency of a partner or a child of a deceased worker is determined, no other person is entitled to the

statutory lump sum. However, if this is not the case, then there is provision for the entitlement of what is

referred to in the legislation as an ‘orphan child’. Contrary to the popular meaning of ‘orphan’ an ‘orphan

child’ may still have a live parent, but is classified as an orphan child if, at the time of the death of the worker,

his or her parent(s) did not provide them with any economic support and such parent was not a dependant

domestic partner of the worker. The Victorian regime also deals with some other circumstances involving the

deceased worker. The range of permutations under the Victorian arrangements is set out in the following

table.



Workcover Proposals

Review of the South Australian Workers’ Compensation System Report 125

Table 24: Lump Sum Death Benefits under the Victorian Accident Compensation Act 1985

Dependency situation Entitlement

One partner
No children

$257,210 to the partner

More than one partner
No children

Equal shares of $257,210 to each partner

One partner
One child

$231,480 to the partner
$25,720 to the child

More than one partner
One child

An equal share of $231,480 to each partner
$25,720 to the child

One partner
Two to five children

Balance of $257,210 to the partner
$12,500 to each child

One partner
Six or more children

$192,900 to the partner
An equal share of $64,300 to each child

One orphan child
No partner
No child

$257,210 to an orphan child

More than one orphan child
No partner
No child

Equal shares of $257,210 to each orphan child

No partner
One child (not being an orphan)

The County Court determines a reasonable share for the
dependent up to a maximum of $257,210

No partner
Two or more children (not being an
orphan)

The County Court determines a reasonable share for each
dependant up to a maximum of $257,210

No partner and no children but other
person(s) are determined dependent.

The County Court determines a reasonable share for each
dependant up to a maximum of $257,210

The deceased worker under 21 years and
no domestic partner or children.
Immediately before the worker’s
injury/death the worker contributes to
maintenance of the family home or family
members. Family members are deemed
dependants.

The County Court determines a reasonable share for each
dependant up to a maximum of $257,210

4.9.5 Recommended approach

The WorkCover proposal in relation to the lump sum death benefit is essentially a consequential provision

following on the recommendation for a new prescribed sum in relation to the lump sum non-pecuniary loss

benefit. The WorkCover recommendations in so many of the proposals contained in the November 2006

paper are framed in terms of following the provisions that operate in the Victorian workers’ compensation
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system. The Victorian arrangements, with respect to lump sum death benefits, are the most comprehensive of

any Australian jurisdiction and the Review sees that there is merit in this structure being adopted in changes to

the South Australian scheme.

Another area for which there is provision in the Victorian legislation is for the recognition of the reasonable

costs of counselling for family members of a worker who has suffered a work-related fatality. Death brings

with it grief and psychological pain to those associated with a deceased worker, but most especially to family

members of that deceased worker. It is often the case that where there has been a workplace fatality,

particularly a traumatic fatality, that the workmates of the deceased worker will receive some form of

counselling It is somewhat paradoxical that an entitlement to such counselling does not extend to the family

members of the deceased worker. The Review therefore recommends that the provision of counselling

services to persons so intimately affected by the consequences of a work-related fatality should be a

recognised entitlement. Such recognition would be an appropriate response from a humane and civilised

system.

Recommendations:

15 That the lump sum payment upon the death of a worker be the prescribed sum ($400,000)

16 That the general structure of lump sum death benefits that operates in the Victorian workers’

compensation system be adopted.

17 That the family members of a deceased worker have an entitlement to specialist counselling services.

4.10 Exclusion of access to common law

4.10.1 Current framework

South Australia abrogated common law access in terms of a worker’s right to take action against their

employer to secure damages as the result of the employer’s negligence from 3 December 1992.

4.10.2 WorkCover recommendations and rationale

The WorkCover proposal is as follows:

Recommendation 10

Maintain the existing exclusion on access to common law.

The WorkCover proposals argue that a reintroduction of common law would add expense and complexity to

the scheme without providing significant additional benefits to injured workers, and would undermine the key

philosophy and objective of early return to work. The existence of common law changes the no-fault nature of

the scheme, and departs from the philosophy of injured workers and employers working together to achieve

return to work outcomes. The need to establish fault and the extent and impact of the injury in a common law

setting is not aligned with a return to work focus. The legal setting in many ways encourages the maintenance
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of illness behaviour and may financially reward the prolongation of a compensable injury. In this context,

common law does nothing to encourage early return to work as a key component of the rehabilitation process.

As well, workers can incur significant legal costs with substantial proportions of common law settlements

being paid out in legal fees, a feature that was a key driver for the removal of access to common law in 1992.

4.10.3 Australian comparisons

There is enormous variation between the various Australian jurisdictions in relation to the common law action

for damages. Access to common law has been either abrogated or functionally removed in some jurisdictions.

As mentioned, South Australia abrogated common law access from 3 December 1992. It was preceded in this

regard by the Northern Territory. When the Northern Territory introduced its Work Health scheme from 1

January 1987 it abolished access to common law, at least for residents of the Northern Territory. In functional

terms, common law access has essentially been removed in the two Commonwealth jurisdictions, Comcare

and Seacare, where, apart from a dependant’s claim, common law only exists for non-economic loss with

damages capped at a (non-indexed) figure of $110,000 and a requirement to elect between the statutory non-

economic loss payment and common law.

Where access to common law continues to exist, as can be seen from the following table, such access is

usually subject to a range of restrictions. The Australian Capital Territory, and to a large degree Queensland,

remain the two jurisdictions with largely unrestricted access to common law, although there is a requirement

in Queensland that workers with a work related impairment of less than 20 percent of the statutory maximum

must elect between that statutory payment and proceeding at common law. In New South Wales only

damages for economic loss can be claimed at common law.

In four jurisdictions (Victoria, New South Wales, Western Australia and Tasmania) access to common law is

subject to the satisfaction of a whole person impairment threshold, although the 30 percent whole person

impairment threshold in Victoria is supplemented by an alternative access route through a ‘serious injury’

narrative test. In Victoria there are (indexed) quantum caps upon damages for both economic loss and pain

and suffering while in Western Australia there is a cap on common law damages for workers with a whole

person impairment of between 15 percent and 24 percent. There are election requirements in four jurisdictions

(Comcare, Queensland, Western Australia and Tasmania) although in the Tasmanian case these election

requirements do not govern the relationship between access to common law and statutory benefits.
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Table 25: Comparison of Key Elements of Australian Common Law Regimes

Tasmania Comcare NSW Vic Qld WA SA NT ACT

Availability Economic

loss and

non-

economic

loss

Non-

economic

loss only

except for

dependant’s

claim

Economic

loss

Economic

loss and

non-

economic

loss

Economic

loss and

non-

economic

loss

Economic

loss and

non-

economic

loss

Abolished

from 3

December

1992 except

for limited

claims

against third

parties

Abolished

from 1

January

1987

Economic

loss and

non-

economic

loss

Thresholds 30% whole

person

impairment

(WPI)

No 15% whole

person

impairment(

WPI)

30% whole

person

impairment

or ‘serious

injury’

narrative

Pecuniary

loss:

$47,820

Pain and

suffering:

$46,180

No 15% whole

person

impairment

(WPI)

N/A N/A No

Caps No Non-

economic

loss:

$110,000

No Pecuniary

Loss:

$1,076,580

Pain and

suffering:

$468,720

No For WPI of

15-24%:

$334,093

No cap

where WPI>

25%:

N/A N/A No

Election Within 2

years of date

comp claim

given to

employer

subject to

extension in

stipulated

situations

Must elect

between

statutory

non-

economic

loss

payment and

common

law

No No For work

related

impairment

of less than

20% of

statutory

maximum

must elect

between

statutory

lump sum

and

common

law

For WPI of

not more

than 15%

but less than

24% there is

reduced

access to

statutory

benefits

N/A N/A No

4.10.4 Recommended approach

The Review supports the approach and recommendation of the WorkCover proposals in arguing for

maintenance of the existing exclusion on access to common law. The Review argues for the South Australian

scheme, at all levels of its operation, being focused on return to work outcomes. The delays associated with,

and adversarial nature of, the common law action are inimical to that goal. As well, empirical studies of the

operation of common law demonstrate that it tends to over-compensate minor injuries and significantly under-

compensate more serious injuries compared to long tail statutory arrangements such as exist in South

Australia. The pre-requisite requirement of having to demonstrate fault for access to common law damages

departs from the philosophical no fault basis of statutory workers’ compensation schemes. As well, the
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relatively high transaction costs associated with common law means that it is a less efficient mechanism for

delivering benefits to injured and ill workers than statutory benefit arrangements.

Recommendation:

18 That the existing exclusion on access to common law be maintained

4.11 Dispute resolution

4.11.1 Introduction

The WorkCover Corporation proposals have a number or recommendations concerning the framework and

structure of the dispute resolution process and other matters, including the nature of costs, ancillary to that

process. As well, there are recommendations on the establishment of medical panels and the status of income

maintenance payments during a dispute process. These have been dealt with as six discrete issues in the

proposals although of course many of these issues are closely interlinked. In this response, the Review will

follow the structure of the WorkCover proposals paper but will also attempt to integrate this discussion at the

end of this process with a summary of how the various proposed measures should interrelate and the manner

in which they are intended to be mutually reinforcing.

4.12 Structure of the dispute resolution process

4.12.1 Current framework

Pursuant to section 91 of the WRCA, once a notice of dispute has been lodged, the relevant compensating

authority must review and reconsider the matter by a person within that authority who was not the person who

made the initial decision. If a decision remains in dispute following a reconsideration the Registrar of the

WCT must refer it for conciliation (section 91A). A compulsory conciliation conference must be held within

28 days of the parties being notified of the referral (section 92B). If no agreement is reached at conciliation,

the conciliation officer must refer the dispute to the Tribunal for arbitration and if not resolved at arbitration

the matter then moves to a judicial determination of the disputed claim. This judicial determination is

conducted by way of re-hearing before a single presidential member of the Tribunal. There is also an avenue

for judicial determination from a conciliation proceeding where the president of the Tribunal agrees. As well,

where the president of the Tribunal decides that a particular dispute should be referred directly to a Full Bench

of the Tribunal then the dispute will be heard and determined by a Full Bench rather than by a single

presidential member. An appeal on a question of law in a decision of a single presidential member lies to a

Full Bench of the Tribunal. There is provision for a Full Bench of the Tribunal to refer a question of law for

the opinion of the Full Court of the Supreme Court by way of a case stated. As well, there can be an appeal to

the Full Court of the Supreme Court against a decision of the Tribunal on the basis of an alleged excess or

want of jurisdiction.
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4.12.2 WorkCover recommendations and rationale

The WorkCover recommendation is as follows:

Recommendation 11

Amend the WRCA to provide that the dispute resolution process consist of three stages

 conciliation

 where the matter is not resolved at conciliation a full hearing by a single presidential member of the

tribunal

 appeal to the Full Court of the Supreme Court on matters of law by special leave of the Supreme Court.

The WorkCover Corporation position is based on the judgment that “[t]he South Australian legislation does

not currently provide for an optimally efficient process for decision making in disputes, or for appropriate

pathways of appeal when the parties disagree with decisions” and that “[c]ompared to other jurisdictions, the

Scheme has a highly complicated process for resolving disputes”.25 The WorkCover proposal points to the

number of phases of the current dispute resolution process and makes reference to the more simplified model

outlined in the Stanley Review report.

The model put forward in the WorkCover proposals represents a modified version of the Stanley Review

model. It proposes two significant changes to the current model through:

 removal of arbitration as a step in the process; and

 substituting an appeal to the Full Bench of the Supreme Court on matters of law by leave of the

Supreme Court for that of an appeal to the Full Bench of the Tribunal.

The rationale for the removal of arbitration from the current dispute resolution system is part of an approach

to simplify and streamline the dispute processes and reach better decisions more quickly. The WorkCover

proposals see arbitrators as not having adequate skills and experience to resolve disputes which are complex

and not settled at conciliation. As well, there are limitations in that arbitrators cannot take oral evidence from

expert witnesses. The WorkCover proposals also point to the fact that only 0.34 percent of disputes are

actually resolved at arbitration. Removal of arbitration would provide a greater opportunity to focus on

conciliation for disputes that can be resolved at that level and for more speedy determination of more

complicated disputes at the judicial level.

Currently, there are only two avenues by which matters heard by the Tribunal can proceed to the Supreme

Court. One is by a case stated by the Full Bench of the Tribunal on a question of law for the opinion of the

Full Court of the Supreme Court and the second is an appeal to the Full Court of the Supreme Court against a

decision of the Tribunal on the basis of an alleged excess or want of jurisdiction. Prior to legislative changes

made in 1996, a party to a dispute could appeal a decision of the Workers Compensation Appeal Tribunal to

the Supreme Court on a point of law.

25
WorkCover November proposals, p. 36.
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The WorkCover proposals recommend a return to the position that existed before 1996 on the basis that

decisions of a lower judicial body ought “to be subject to review by a higher judicial authority . . . to ensure

that the decisions arrived at by the lower authority are correct having regard to the full extent of the law.”26 In

support of this position, the WorkCover Corporation cited a review of 54 decisions of the Full Court of the

Supreme Court over the last 16 years on matters heard by judicial officers that are members of the Workers

Compensation Tribunal (formerly Workers Compensation Appeal Tribunal). Because of the 1996 changes,

most of these decisions related to appeals lodged before 1996. The analysis of these appeals found that in 42.5

per cent of cases the Supreme Court differed from the Tribunal in its finding.

4.12.3 Discussion

There are a number of variants in the form and nature of dispute resolution processes between the various

Australian jurisdictions. Among these are whether or not there are specialist, scheme-specific, dispute

resolution arrangements or whether recourse is to a more generic tribunal or court system. There are also

nuanced differences in the dispute resolution processes, particularly in the alternative dispute resolution

stages; for instance, whether a mediation-arbitration (med-arb) or arbitration-mediation (arb-med) flavour

dominates these processes.

It is perhaps not particularly useful to list the varying frameworks that exist across Australia because the

important feature for successful dispute resolution is not the nature of one particular framework as against

another, but the dynamics of the dispute resolution process and how these dynamics can lead to expeditious

and quality outcomes. This is not to say that institutional issues are not important. Institutions such as medical

panels can make a significant difference to both the speed and quality of dispute determination. However,

non-structural aspects of a dispute resolution scheme, such as the experience and calibre of conciliation,

arbitration, and even judicial, officers are usually more important to expeditious and efficacious outcomes

than the nature of the formal structure of the dispute resolution process.

It is also not to say that the operation of a dispute resolution system will not benefit from structural and

process overhaul. The changes in the New South Wales dispute resolution system in 2002, following the

Commission of Inquiry into Workers Compensation Common Law Matters conducted by Justice Terry

Sheahan, have produced quite dramatic results. These changes replaced the old dual system of the Workers’

Compensation Resolution Service (WCRS) and Compensation Court with a more streamlined process under

the Workers Compensation Commission (WCC). Prior to 2002 there were approximately 8,000 disputes per

quarter referred to the WCRS, and many of these were fast-tracked to the Court, making the system primarily

a judicial one, with associated delays and cost impacts. As shown in the following figure, there are now

around 2,000 disputes per quarter referred to WCC with some 80 percent of disputes being resolved within 26

weeks of referral.

26
WorkCover November proposals, p. 38.
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Figure 12: NSW – Impact of New Dispute Resolution Processes

Number of New, Closed and Open Disputes (Form 1, 2 & 6)

(Based on Preliminary Data from WCC)
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While inter-jurisdictional comparisons need to be made with some caution, the number of disputes in the

South Australian scheme, excluding those matters resolved at the initial reconsideration stage and registry

closures, has been reported as 3,794 in 2004-05, 3,516 in 2005-06 and 2,916 in 2006-07. While the number of

disputes have been falling, this level of disputation compares to around 10,000 disputes in the New South

Wales scheme which is more than five times the size of the South Australian scheme measured in terms of

covered wages. There does seem to have been a significant improvement in recent times in the level of delay

in the South Australian scheme. The average duration to resolution of a matter, other than through

reconsideration, is around 4 months for matters resolving at conciliation to around 7 months for matters

disposed of by judicial determination. This compares to the resolution of 80 percent of disputes in the New

South Wales scheme within 6 months. Thus, in summary there appears to be a much higher frequency of

dispute in South Australia, compared to New South Wales, and generally such disputes may take longer to

resolve.

The structure of the dispute resolution process was examined at some length in the Stanley Review.27 The

Stanley Review analysis and recommendations were influential in the approach taken in the WorkCover

Corporation proposals. This Review also sees considerable merit and force of argument in the Stanley Review

analysis and recommendations and this can be seen in its recommended approach in relation to the structure

of the dispute resolution system.

4.12.4 Recommended approach

The approach to the structure of the dispute resolution system favoured by the Review is similar to the model

developed in the Stanley Review. It is in terms of a process (following initial reconsideration) involving:

27
Review of Workers Compensation and Occupational Health, Safety and Welfare Systems in South Australia, Report, Volume 2:

Workers Compensation, December 2002, chapter 10 – Dispute Resolution.
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Conciliation

Full hearing at arbitration

Appeal to single presidential member

Appeal to Full Supreme Court with special leave

Like the Stanley Review, this Review sees the role of Conciliation and Arbitration Officers as being a critical

issue for the dispute resolution system as the great majority of disputes are resolved with the assistance of

these officers. Unlike the WorkCover Corporation proposals which would see the removal of arbitration as a

step in the dispute resolution process, this Review would not only retain the arbitration stage but significantly

strengthen it. That is, rather than abandon arbitration as a stage, it should be upgraded so that the South

Australian scheme has a fully developed conciliation-arbitration model with arbitrators being given sufficient

powers, training and support to fully discharge this arbitration function. That is arbitration should be

conducted as a serious hearing of the issues with arbitrators being given the power and authority to take oral

evidence from parties whose evidence will usefully assist in the clarification of issues and the resolution of

matters in dispute.

One of the major bases for the success of the current New South Wales dispute resolution service, apart from

the drive and leadership given by Justice Terry Sheahan, has been the strength of the arbitration processes,

and the quality of those persons appointed as arbitrators, within that system so that, in the main, it is only the

more difficult and intractable cases that fall for resolution by judicial determination. There is no reason that,

with appropriate selection, training and support of arbitrators, similar results may not be reached in the South

Australian scheme.

In terms of the further stages, those relating to judicial review, the Review endorses the position adopted in

the WorkCover proposals which essentially mirror those of the Stanley Review.

Recommendation:

19 That the model of dispute resolution outlined in the Stanley Review be adopted; namely a process

moving from conciliation; a full hearing at arbitration; appeal to a single presidential member; appeal

to the Full Supreme Court with special leave.

4.13 Decision making on medical issues

4.13.1 WorkCover recommendations and rationale

The WorkCover proposals are as follows:

Recommendation 12

Amend the WRCA to provide for the establishment of medical panels based on

 the Victorian legislative framework as related to operations, functions and scope of the medical panels
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 the Queensland approach as related to the selection process and use of stakeholder selection committee

nominated by the Minister

 the Victorian model of appointments following the outcome of the stakeholder selection committee

 and the broader specific design features outlined in Appendix B.

A significant proportion of disputes in the South Australian workers’ compensation scheme involve medical

questions and such disputes can often become protracted with significant delays. The absence of an avenue

for a definitive ruling on medical matters compounds this situation of disputation and delay. The use of

independent medical examinations (IME) in the scheme, while not generating significant cost in the overall

context of scheme claims expenditure, does generate delay and disputes through the variation in medical

opinions on the same injury or illness condition. This is particularly a concern in relation to IME opinions

relating to the assessment of permanent disability.

The WorkCover proposal contrasts this situation to that in Victoria where the establishment of medical panels

provides better outcomes than in South Australia as a range of medical matters are decided by doctors with

appropriate legal support where necessary. They provide fast decision making and remove the adversarial

nature of a dispute where there is a disagreement between the worker, claims manager and employer.

The WorkCover proposal essentially recommends the adoption of the Victorian model of medical panels, in

combination of the Queensland approach in relation to the selection process in respect of such panels.

Appendix B of the November paper spells out in some detail a proposed framework for medical panels in the

South Australian system including structural and organisational; procedural and operational; and financial and

administrative aspects of such a proposed system.

4.13.2 Australian comparisons

Medical panels, under a variety of nomenclature, exist in various forms in a number of Australian schemes.

Thus there are Medical Assessment Tribunals in Queensland, Medical Panels in Victoria and Tasmania,

Medical Assessment Panels and Industrial Diseases Medical Panels in Western Australia and Approved

Medical Specialists and Medical Appeal Panels in New South Wales.

While there is provision for Medical Panels under the Tasmanian legislation, it is a process that is rarely used.

The Approved Medical Specialists (AMS) in the New South Wales scheme are medical specialists appointed

by the President of the Workers Compensation Commission (WCC) and have been part of the dispute

resolution process since the establishment of the WCC in 2002. Their role is to undertake an assessment of a

worker’s condition (such as prognosis and treatment) or fitness for employment and to make an assessment of

matters relating to the degree of permanent impairment suffered by a worker. An appeal against an assessment

of an approved medical specialist can be made on a number of grounds to a Medical Assessment Panel (MAP)

comprised of two AMS and one Arbitrator. If this appeal cannot be resolved ‘on the papers’ an assessment

hearing is held and the MAP makes a decision by majority.

The longest standing use of medical panels is in Queensland. This extends back to 1955 when the Facial

Disfigurement Board was established followed by several other Medical Boards during the 1960s. The nature

of the Queensland medical panels has undergone a number of changes with the present structure of Medical
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Assessment Tribunals (MAT) being established in 1999. MAT are comprised of three independent medical

specialists who are recognised as experts in their field. They operate independently of WorkCover

Queensland, self-insurers and Q-COMP and are constituted to provide an independent medical assessment of

a worker’s injury or impairment.

There are two types of Tribunals: General Medical Assessment Tribunals (GMAT) and Specialty Medical

Assessment Tribunals (SMAT). The GMAT cover internal medicine, general surgery, psychiatry, vascular

medicine, rheumatology, urology, gynaecology and thoracic medicine. From 1 November 2006 GMAT also

cover occupational medicine, rehabilitation medicine, gastroenterology and infectious diseases. The SMAT

cover cardiology/cardiac surgery, orthopaedic surgery, neurology/neurosurgery, dermatology, ear, nose and

throat, ophthalmology and scarring/disfigurement.

The MAT are called upon to make decisions in relation to:

 cases where there are conflicting medical opinions concerning whether the cause and symptoms of an

injury are work-related or not

 cases where there are questions in an accepted claim for compensation as to whether the ongoing

incapacity is related to the work-related injury or not; and

 an assessment of the degree of permanent incapacity resulting from a work-related injury.

In Western Australia an arbitrator or the Commissioner of the Dispute Resolution Directorate (DRD), may

refer a question to a Medical Assessment Panel (MAP) where there is a conflict of medical opinion about the

nature or extent of an injury or a worker’s capacity for work and one of the parties to the dispute wishes the

proceedings to continue. A MAP is constituted by three medical practitioners, chosen by the Director of the

DRD from a list provided by the Australian Medical Association (WA). At least one medical practitioner will

be a specialist in the relevant field. The Industrial Diseases Medical Panels (IDMP) operate independently of

WorkCover WA, apart from the provision of administrative support and funding. The IDMP are comprised of

physicians who specialise in diseases of the chest or occupational disease. All claims for compensation in

relation to pneumoconiosis, mesothelioma and lung cancer are referred to the ISMP for determination of a

number of issues. These include whether the worker is or was suffering from the prescribed diseases, if so, is

or was the worker thereby less able to earn full wages, the extent to which physical effort was adversely

affected, is or was the worker fit for work and if so at what level.

In Victoria, prior to 1997 the decisions of Medical Panels were essentially ‘advisory’ in nature and as a result

there was a general reluctance to refer matters to them. In 1997 the framework, nature and powers of Medical

Panels was radically overhauled. Before then Medical Panels had no designated premises for panel hearings,

these being conducted in doctors’ rooms and there was only a very basic organisational infrastructure to

support them. With the 1997 changes Medical Panels were provided with a central location for hearings and

an organisational framework with a Convenor, Deputy Convenor and a range of support staff was established.

The authority of Medical Panels was enhanced by making their decisions in respect of medical questions

binding on parties and the courts. A more robust and targeted appointment process was implemented aimed

attracting senior, independent and respected medical practitioners to serve on Medical Panels. Other processes

were reformed. Formerly there were often lengthy delays in the release of an opinion from a Medical Panel,
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even up to 12 months in some instances. The new statutory arrangements require a Medical Panel to form an

opinion referred to it within 60 days from the time the reference is made, or such longer period as is agreed by

the referring body.

4.13.3 Recommended approach

One of the features that is quite embedded in much personal injury litigation and disputation is that of the

‘duelling docs’. This is the phenomenon of medical reports that present highly divergent views (on matters

such as the work-related causation or symptomatology of a particular injury or condition) that are deliberately

sourced by each side of a dispute from practitioners with known and predictable positions. The Review

supports the establishment of medical panels as a means of focusing decision making on medical issues at a

more evidence-based level and limiting the negative impact, in both social and economic terms, of a plethora

of unproductive medical reports.

However, while supporting the concept of medical panels, the Review did have a major threshold question;

namely, that of the viability of the medical panel concept in a jurisdiction of the size of South Australia. In

order for medical panels to provide a more strongly evidence-based judgment on contested medical matters,

there needs to be a critical mass of respected and independent medical practitioners who could serve on

medical panels. The fact that medical panels have become perhaps most deeply entrenched in Queensland and

Victoria, and, why they are so seldom used in Tasmania, is to a considerable degree a function of

jurisdictional size and the concomitant ability to sustain a medical establishment, across specialities,

necessary for the quality medical decision making requirements of effective medical panels. In its

consultation process the Review took soundings from representatives of the Australian Medical Association

and from prominent practitioners from a number of specialities on this issue. The response was generally

positive; namely, that there was, in fact, over most relevant specialities, such a critical mass of practitioners of

the requisite calibre and stamp that would allow, with reasonable confidence, a move to establish medical

panels in the South Australian system.

As can be seen from the foregoing discussion there are a range of models for medical panels, or even quasi-

medical panels, in Australia. Half of the Australian jurisdictions have some form of medical panel

arrangement. There are some significant differences in approach, and sophistication of operation, between

these arrangements. However, this record and experience, including the significance of some of these

differences, does provide a basis for discernment of particular learnings which may be of value to South

Australia in contemplating the establishment of medical panels.

The first of these learnings relate to selection. That is, having established the fact that there is, generally, a

sufficient pool of respected medical specialists, how is the process of selecting the best candidates to be

achieved. It should be said in parenthesis, that the establishment, nurture and maintenance of a quality-based,

highly professional and effective medical panel system can develop its own positive feedback loop. The

experience of the Victorian system has been that, in its early days, it was difficult to convince many eminent

practitioners to serve. However, as the Victorian Medical Panels have gained widespread respect and support,

membership has attained a certain professional cachet and there is now competition within specialties to be

considered for membership.
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In terms of a robust selection process, the long-standing Queensland Tribunal system has a quite developed

system for the selection of suitably qualified applicants. There is a prerequisite that applicants are currently

registered as a medical practitioner in Queensland, have medical specialist registration in the relevant

speciality and an active clinical practice. On top of this, applicants are required to address a range of

additional selection criteria in an effort to ensure that Tribunal appointees are of the highest standing, both in

terms of expertise and experience and in their professional conduct, particularly in terms of treating workers

with fairness and respect. A selection committee, which includes representatives from relevant medical

bodies, a union and employer representative and the Chief Executive Officer of Q-COMP, evaluates the

applications and makes recommendations. MAT positions are Governor-in-Council appointments for a term

of up to three years.

Secondly, critical to the successful operation of medical panels are issues of leadership and resourcing. It is

widely recognised that one of the key features for the success of the Victorian Medical Panels, and the high

level of general support that it enjoys across the spectrum of workers’ compensation stakeholders, is the

quality leadership at the Convenor and Deputy Convenor level and in key support roles such as that of

Medical Adviser. It cannot be emphasised strongly enough that, if South Australia proceeds to introduce

medical panels, the quality of the senior leadership, particularly the Convenor, and the choice of senior

support staff, is absolutely crucial.

Recommendation:

20 That Medical Panels be introduced, embodying the combination of structures and approaches, drawn

from the Victorian and Queensland models, in the manner outlined in the WorkCover Corporation

proposals

4.14 Structure of legal costs

4.14.1 WorkCover recommendations and rationale

The WorkCover recommendations are as follows:

Recommendation 13

13.1 Change the structure of legal costs as outlined in Appendix D.

13.2 Pass a regulation pursuant to s88G of the WRCA to limit the amount a worker’s solicitor can recover from

a worker by way of costs, to that amount which is payable by WorkCover to a worker under the WRCA.

13.3 Amend the WRCA to allow for an order for costs to be made personally against a solicitor where costs are

incurred solely as a result of the fault of the solicitor.

13.4 Amend the WRCA to put workers ‘at-risk’ on costs in the event that a matter proceeds to judicial

determination. This provision would be subject to the Workers Compensation Tribunal’s discretion to make

orders to the contrary if appropriate and where the judicial determination is the first hearing.
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The first of these recommendations is to change the structure of legal costs. The substance of the proposed

change is to increase the amounts that can be recovered as costs in the early stages of a dispute – particularly

at conciliation and also at arbitration (if retained, despite the earlier WorkCover recommendation). The

WorkCover paper suggests that the comparative low costs at this early stage provides an incentive to fast-

track matters through conciliation and, where possible, bypass arbitration, to the judicial determination stage

where there are higher costs payable.

The details of the proposed changes are set out in Appendix D of the proposals paper. Some of the elements

of the proposed scale in this Appendix are the following suggested reasonable costs:

 for a matter not resolved at conciliation - $750

 for a matter resolved at conciliation - $1,000

 for a matter settled by consent at arbitration without reaching a hearing - $1,000 (in addition to the $750

for conciliation)

 for a matter settled by determination at arbitration - $2,000 (in addition to the $750 for conciliation)

 for a matter a matter settled by consent prior to judicial determination, without reaching a trial -

$11,000 (inclusive of the $750 for the matter not resolved at conciliation)

 for a matter determined by a single presidential member after a judicial hearing - $15,000 (inclusive of

conciliation costs but in addition to costs, if any, for arbitration).

The second and third recommendations relate to matters pertaining to a worker’s solicitor. One is to limit the

amount that a worker’s solicitor can recover from a worker by way of costs, to that amount which is payable by

WorkCover to a worker under the WRCA. The other is to allow costs to be made personally against a solicitor

where costs are incurred solely as a result of the fault of the solicitor. The final recommendation is to put

workers ‘at-risk’ on costs in the event that a matter proceeds to judicial determination, subject to a discretion in

the Tribunal to make contrary orders if appropriate and where the judicial determination is the first hearing.

All these recommendations are related to an overall model aimed at the encouragement or early resolution of

disputes. Thus:28

Improving the costs scale for the early stages of the dispute and placing workers at risk on costs thereafter

would encourage earlier dispute resolution. The removal of ‘gap payments’, where a worker pays an

additional amount to the solicitor over and above the regulated fees would be supported by this improved costs

structure at an early stage. Putting the worker at-risk on costs after this stage means that solicitors are much

less likely to recommend proceeding to the next stage of the dispute unless there is a high level of confidence

that the disputed decision will be overturned.

Further, enabling costs orders to be made personally against solicitors, as is the case in other jurisdictions, will

result in the Tribunal being more likely to make such orders and protect workers, WorkCover and self-insured

28
WorkCover November proposals, p. 47.
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employers from liability for costs where they have been unnecessarily incurred due to the actions or omissions

of a solicitor.

4.14.2 Recommended approach

This set of proposals represents a series of more technical recommendations concerning legal costs. Some of

these changes can be achieved through regulation and do not require statutory amendment. They are put

forward by WorkCover as part of wider changes to aspects of the dispute resolution process. These changes

are being sought because WorkCover sees the structure of legal costs as a key driver of disputation and, in

particular, because the South Australian arrangements do not currently provide incentives for rapid settlement

of disputes.

The Review is broadly in favour of most of these changes, in the context in which they are proposed. In terms

of the structure of legal costs, it makes good sense to augment the level of costs that are payable at the early

stages of the dispute resolution process if the goal is to encourage early settlement of disputes and to achieve a

just outcome. That is, if worker representatives are expected to be fully prepared at the conciliation stage so as

to bring a matter to final determination then it is only fair that they receive a reasonable recompense by way

of costs in relation to the time and effort that is required to present all elements of their client’s case.

Accordingly, the Review supports the proposed basis for increasing the relativities in the level of legal cost

payments to raise both the amount and proportion of such costs referable to representation at the conciliation

and arbitration stages. It is not in a position to endorse the precise dollar amounts set out in Appendix D of the

proposals paper and suggests that these amounts be finalised after consultation with the Law Society and other

relevant professional groups covering legal representatives in this area.

In relation to the limitation of the amount that a worker’s solicitor can recover from a worker by way of costs

to the reimbursed costs rather than solicitor/client costs, the Review is guardedly supportive. There is a sense

of justice and equity that a worker should receive the full amount of their entitlement, not an amount that is

devalued through the impact of additional legal fees. However, the guardedness and unease stems from two

directions. The first is that the very best legal representation may involve some premium payment which a

worker may be willing to bear. However, the need, or at least the justification, for such a premium above the

reimbursed costs is reduced if there is fair remuneration in relation to the costs scale for the work that needs to

be performed. The proposal to increase the level of fees for work at the conciliation and arbitration stages is a

move that goes some length in meeting this concern.

The second direction of concern is that there is an asymmetry of impact of such a proposal. The limitation on

the level of payment is directed to a worker’s solicitor and is silent as to remuneration that is collected by a

legal representative for a compensating authority for their work in these matters. This situation is now

somewhat complicated by the fact that there is now an exclusive sole provider contract for legal services with

the Workcover Corporation. However, there still remains a very real question as to why a limitation on fees

should apply to one side of legal representation in a dispute and not the other.

In sum, however, particularly if there is an increase in the level of legal costs, to a level that represents fair

remuneration for the time, effort and legal skill required, the Review gives support to the proposal to limit

payment for legal costs to the reimbursed amount.
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The proposal to allow for an order for costs to be made personally against a solicitor where costs are incurred

solely as a result of the fault of the solicitor, is again one to which the Review gives guarded support. The key

element that underpins such support is that such a cost order would only apply where the additional costs result

solely from the solicitor’s action or inaction.

However, the Review is not inclined to support the final recommendation; that which proposes to put workers

‘at risk’ on costs in the event that a matter proceeds to judicial determination, notwithstanding the discretion in

the Tribunal to make contrary orders. Given the inequality of bargaining power and resources between the

worker and a compensating authority, and the impact of the next recommendation to be considered

(WorkCover’s recommendation 14), the Review considers this recommendation to be probably a too draconian

solution and not one to which it can give its support.

Recommendations:

21 That the Review supports the principles that lie behind recommendation 13.1 to change the structure

of legal fees and to increase the relativities of legal payments in order to provide higher and

proportionately greater fees for work at the conciliation and arbitration stages of the dispute resolution

process. However, the precise level of such payments should be a matter for determination after

consultation with the Law Society and other relevant professional groups covering legal

representatives in this area.

22 That the Review guardedly supports making a regulation pursuant to section 88G of the WRCA to

limit the amount a worker’s solicitor can recover from a worker by way of costs, to that amount which

is payable by WorkCover to a worker under the WRCA.

23 That the Review supports the proposal to allow for an order for costs to be made personally against a

solicitor where costs are incurred solely as a result of the fault of the solicitor.

24 That the Review does not support the proposal to put workers ‘at-risk’ on costs in the event that a

matter proceeds to judicial determination.

4.15 Effect of discontinuance of income maintenance payments

4.15.1 WorkCover recommendations and rationale

The WorkCover recommendation is as follows:

Recommendation 14

Amend the WRCA to provide that where weekly payments of income maintenance are discontinued under s36,

that the weekly payments are not reinstated for the duration of the dispute. If the dispute is found in the worker’s

favour, arrears of weekly payments should be paid, with interest.

If a worker disputes the decision of a claims manager to discontinue or suspend payments, then the payments

must be reinstated until the dispute is resolved. The result is that this sanction cannot be applied by the
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compensating authority in a timely way such that it influences the actions and behaviour of the worker.

Subject to the notice periods, an immediate and adverse consequence arising from a worker’s action or failure,

for example constituting a breach of mutuality, is a key motivator for behavioural change. In these

circumstances, a worker is likely to be more agreeable to meeting their obligations within the specified notice

period prior to the cessation of entitlements taking effect, thereby increasing the possibility of a successful

rehabilitation outcome. There is also an added incentive for a rapid resolution of the dispute.

4.15.2 Recommended approach

South Australia is the only Australian jurisdiction where, if a decision to discontinue or suspend payments is

disputed, the payments must be reinstated until the dispute is determined. This fact should not be

determinative of the question as to whether a change in the direction recommended by WorkCover should be

made. It was argued strongly to the Review that the rest of Australia had taken the wrong path and that the

South Australian position should remain.

The Review does support the position taken by WorkCover, albeit with some reluctance. However, in the

context of the overall dynamics of the WorkCover scheme in its failure to achieve satisfactory return-to-work

outcomes, it sees this feature of the current scheme, in combination with the relative ineffectiveness of the

current two year review processes and the continuing carrot of redemption payments, as a not insignificant

factor in this dynamic.

However, the Review is cognisant of the fact that the effect of removal of income support from the workers’

compensation scheme, while an issue of ongoing benefit entitlement is being determined, does represent a

very substantial economic shock to the worker and their family. Accordingly, it believes that strong

accountability measures should also be instituted to provide a significant countervailing force to the prospect

that such a change may provide an opportunity for unmeritorious claims determination decisions and practices

on the part of the scheme agent.

Some of these accountability measures are of general application and are outlined in greater detail elsewhere

in this Report. They include the establishment of an office of South Australia WorkCover Ombudsman

(SAWCO), as an independent office reporting to the Minister for Industrial Relations, and the introduction of

a Code of Claimants’ Rights similar to the Code of ACC Claimants’ Rights promulgated under the New

Zealand Injury Prevention, Rehabilitation, and Compensation Act 2001. As well as investigating and

reporting on individual cases, it is proposed that the SAWCO should also have an ongoing role in monitoring

various trends within the workers’ compensation system. Quite specifically, it is suggested that this

monitoring should include the nature and quality of decision making in relation to key impact areas within the

workers’ compensation scheme such as the 130 week review and termination and suspension of benefits. This

process will serve to provide a feedback mechanism for planning and quality control purposes and the Review

proposes that the reasonableness of decision making by the scheme agent in relation to these high impact

areas should be a significant element feeding into the agent’s remuneration.
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Recommendations:

25 That the Review supports the proposals that

a where weekly payments of income maintenance are discontinued under s36, that the weekly

payments are not reinstated for the duration of the dispute;

b if the dispute is found in the worker’s favour, arrears of weekly payments should be paid, with

interest.

26 The Review further recommends that the reasonableness of decision making by the scheme agent in

relation to high impact areas, such as the termination and suspension of benefits should be a

significant element feeding into the agent’s remuneration. It also draws attention to its further

recommendation that the proposed office of South Australia WorkCover Ombudsman should have a

role in monitoring various trends in the workers’ compensation system including the nature and

quality of decision making in relation to key impact areas within the workers’ compensation scheme

such as the 130 week review and termination and suspension of benefits.

4.16 Discontinuance of weekly payments by a self insurer

4.16.1 WorkCover recommendations and rationale

The WorkCover recommendation is as follows:

Recommendation 15

Subject to the implementation of Recommendation 14, amend the WRCA to give WorkCover the power to

remove or suspend the power of a self-insurer to discontinue weekly payment under s36 where it is satisfied that

the power is being improperly applied.

If the course of action in WorkCover Recommendation 14 was implemented it would apply equally to

WorkCover and self-insured employers and their practices would be monitored (and sanctions imposed in the

event of inappropriate practices) to ensure workers were not unfairly disadvantaged by an inappropriate

cessation of weekly payments which would not be reinstated pending the outcome of a dispute. With respect

to self-insurers, it would therefore be appropriate to give WorkCover a power to remove or suspend the self-

insurer’s right to determine that a worker has breached their obligations where it considers that such power

was being misused.

4.16.2 Recommended approach

The Review sees no real objection to the WorkCover recommendation. If WorkCover should be an active

regulator for the entire scheme, as this Review recommends, then this role should include the protection of the

interests of all workers, whether employed by levy paying employers or by self insurers.
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However, the recommendation appears to the Review to be essentially redundant, given the provisions of

section 63(6) of the WRCA. Section 63(1) provides for a delegation of the powers and discretions of the

Corporation, insofar as they are exercisable in relation to workers of a self insurer, to the self insurer. Among

those powers and discretions so delegated are those under section 36 of the WRCA. However, it is provided

under section 63(6) that if a self insurer exercises a power or discretion delegated under section 63(1)

unreasonably, then the Corporation may withdraw (in whole or in part) that delegation so effected.

Recommendation:

27 While the Review has no objection to the recommendation to give WorkCover the power to remove

or suspend the power of a self-insurer to discontinue payments where it is satisfied that the power is

being improperly applied, it feels that it is essentially redundant because the Corporation already has

power to take such action under section 63(6) of the WRCA.

4.17 Notice periods for cessation of weekly payments

4.17.1 WorkCover recommendation and rationale

The WorkCover recommendation is as follows:

Recommendation 16

Amend the WRCA to provide that the notice period for cessation of weekly payments of income maintenance be

changed so that a worker who was in receipt of weekly payments for less than 12 weeks have their entitlements

cease immediately, between 12 and 52 weeks receive 14 days’ notice and (subject to the adoption of

recommendation 14) greater than 52 weeks receive 28 days’ notice.

The proposal is to shift the notice periods for disputes arising from a determination of a worker’s breach of

their obligations that apply in South Australia into line with those that apply in Victoria. The current

provisions in South Australia provide a 21-day notice period between the compensating authority determining

a breach and the cessation of weekly payments of income maintenance, regardless of the length of time the

worker has been receiving such payments.

The current arrangements with regard to notice periods before cessation of benefits in South Australia,

Victoria and New South Wales, compared to the WorkCover proposals is set out in the following table.

Table 26: Comparison of the discontinuation notice periods

Current SA Victoria NSW WorkCover
Proposal

0 – 12 weeks 21 days 0 days 0 days 0 days

12 – 52 weeks 21 days 14 days 14 days 14 days

52 + weeks 21 days 28 days 42 days 28 days
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In a system where weekly payments are discontinued and not reinstated while a dispute is being resolved, the

compensating factor for the worker is that they are given a longer notice period where they have been in

receipt of these payments for more than a year. It is proposed that should non-reinstatement of weekly

payments during dispute be adopted in South Australia, that a longer notice period than that which currently

applies should be established, and that the Victorian model of 28 days be adopted in cases where workers

have been in receipt of payments for greater than 52 weeks.

4.17.2 Recommended approach

The Review is generally in support of this proposal. Its one area of disagreement is in relation to the 0 – 12

week period. Where a worker is in receipt of weekly benefits, it seems reasonable that the worker be given an

opportunity, before there is a cessation of benefits, to adduce evidence which may show that the purported

basis for the discontinuance by the compensating authority may be erroneous. This may allow any error to be

corrected without having to go through the formal dispute resolution process. The Review therefore supports a

7 day notice period for the 0 – 12 week period.

Recommendation:

28 That the required notice period that a compensating authority must give before ceasing weekly

benefits of compensation is:

0 – 12 weeks – 7 days

12 – 52 weeks – 14 days

52+ weeks – 28 days

4.18 Levy matters

4.18.1 WorkCover recommendations and rationale

The WorkCover recommendations are as follows:

17.1 Amend the WRCA to increase the statutory cap on the WorkCover Levy to 15 per cent with appropriate

transitional provisions.

17.2 Amend the WRCA to allow the WorkCover Board to set the minimum levy.

17.3 Amend the WRCA to provide that the basis for payment of the WorkCover Levy is that the levy be paid in

advance.

17.4 Amend the WRCA to provide that employers with an annual remuneration of less than $10,000 per annum

are not required to register and pay a levy unless a claim is lodged by one of their workers.
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Levy cap

The WRCA establishes a cap on the WorkCover levy of 7.5 per cent. The cap prevents high-risk industries

from a liability to pay high levy rates that reflect the high-risk profile of their industry. As a result, it leads to a

significant amount of cross-subsidisation across industries where safer industries pay higher levies to

compensate for less-safe industries whose levy rate would be higher, were it not for the statutory cap. Unsafe

industries are therefore not provided with an incentive to improve their safety performance while their levy

rate is capped at 7.5 per cent when for many of those industries their natural levy rate (ie the rate at which

they would pay levy were it not for the cap) is well in excess of this cap.

Minimum levy

The minimum WorkCover Levy that a registered employer is required to pay is set by the regulations and is

currently $50 (excluding GST). The current minimum levy is inadequate in meeting the cost of claims and

Scheme administration for this pool of employers. This is an amount that should be reviewed regularly over

time to ensure that claims and administrative costs for these employers are met from their levy payments.

Advance payment of levy

Employers currently pay the WorkCover levy in arrears, ie it is calculated in hindsight on wages paid and

after their liability to pay the levy has actually arisen. This process can lead to revenue leakage. It is proposed

that the WRCA be changed to enforce a requirement for the basis of levy payments to be amended to reflect

payment in advance to combat this problem. This would have an additional benefit of increasing investment

revenues in the Scheme as WorkCover would receive the levy earlier and be able to invest this money sooner

in the Compensation Fund. A further additional benefit would be the increased flexibility provided to

WorkCover to vary the requirements for frequency and the timing of levy payments.

Registration requirement

There are approximately 13,000 employers in the WorkCover scheme who have an annual remuneration less

than $10,000 and whose minimum annual levy payments can range between $50 and $750. WorkCover

proposes amending the WRCA to remove the requirement on those employers to register in the Scheme,

therefore removing their requirement to pay a levy. This has the benefit of removing the administrative and

cost burden on small businesses and reduces the costs within the Scheme associated with administering their

registrations.

4.18.2 Recommended approach

Levy cap

The proposed change would minimise cross-subsidies without totally removing the protection provided by a

rate cap. WorkCover’s assessment is that this change would lead to an average increase in levies of $4,600 for

approximately 4,100 business locations. No change in levies would be experienced in 9,400 locations and an
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average decrease in levies of $650 would result for 58,600 locations. The WorkCover proposals also include

transitional provisions for this measure to allow for a staggered increase in the levy cap over a number of

years to ensure the increase would be manageable for those employers whose levies would increase.

The Review supports this proposal in principle. However, it is a proposal whose implementation should be

proceeded with in a cautious manner as there are likely to be unintended consequences. The Review is aware

of the complexity of levy issues and their impact. Evidence was given to the Review that suggested that the

impact upon Group Training Organisations may be such as to affect their viability. There may also be issues

in respect to highly trade exposed organisations that may not be in a position to pass on increased costs.

Accordingly the Review urges that implementation be preceded by wide consultation with industry groups.

Minimum levy

The Review supports the WorkCover proposal.

Advance payment of levy

The Review supports this proposal in principle. If it is to be implemented in the form suggested, then the first

year transitional provisions will be critical for many employers.

Registration requirement

The Review supports the WorkCover proposal.

Recommendations:

29 That the Review supports in principle the proposal to increase the statutory cap on the WorkCover

Levy to 15 per cent with appropriate transitional provisions, but due to the likelihood of unintended

consequences urges that implementation be preceded by wide consultation with industry groups.

30 That the Review supports the proposal to allow the WorkCover Board to set the minimum levy.

31 That the Review supports in principle the proposal for a change in the basis for the payment of the

WorkCover Levy, but notes that the careful attention will need to given to the first year transitional

provisions.

32 That the Review supports the proposal to remove the requirement to register and pay a levy for

employers with leviable remuneration of less than $10,000 a year unless a claim is lodged by one of

their workers.
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4.19 Self-insurance

4.19.1 Introduction

The WorkCover proposals make six recommendations in relation to arrangements under the WRCA for self-

insured employers. The WorkCover proposals argue that there needs to be change to self-insurance

arrangements in order to recognise the needs of the current business environment, one that is different from

the one that existed when the legislation was enacted.

Most of these proposals and recommendations are both reasonably uncontentious, and generally supported by

Self Insurers South Australia (SISA), the body representing self-insurers in South Australia. Consequently,

most do not require much discussion. However, the first of the matters raised by WorkCover, that relating to

the size requirement for a self insurer, does raise some issues that require exploration and comment. The six

WorkCover proposals will be examined in turn.

4.19.2 Minimum size requirements for self-insurers

4.19.2.1 Current framework

Pursuant to section 60(2) of the WRCA, an exempt employer (self-insurer) must employ a prescribed number

of workers. Regulation 9 of the Workers Rehabilitation and Compensation (Claims and Compensation

Regulations) 1999 sets this figure (at least, at the time of making application for registration) at 200 workers.

The WorkCover Corporation has determined that a term and condition of registration of any self-insurer is

that of the self-insurer continuing to employ more than the prescribed number of workers throughout the

period of registration. The WorkCover Corporation’s policy concerning the implementation of this

requirement is set out in Annexure A to the Code, titled ‘Guidelines for the Administration of the 200 Worker

Requirement’. These Guidelines establish that for the purposes of any new application for exempt status, the

prescribed number of workers should be considered as a minimum criterion. In undertaking the evaluation of

a new applicant the Guidelines indicate that there should be consideration of the ability of the applicant to

maintain this threshold level of employment into the future.

4.19.2.2 WorkCover recommendation and rationale

The WorkCover proposal is in the following terms:

Recommendation 18.1

Amend the WRCA to require a size limit for self-insured employers of 200 full time workers or an equivalent

remuneration limit.

WorkCover believes that the size requirement of 200 workers is appropriate but that the means by which it is

measured needs to be improved. The present size requirement of a prescribed number of workers should be

amended to introduce the concept of ‘full time equivalent’ with appropriate definitions to apply to the

number, thereby requiring an employer to have the equivalent of 200 full time workers. This would be

supplemented by using a prescribed level of remuneration as an alternative measure, based on an equivalent

of 200 full time workers being paid at the State average.
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In addition to this, the WRCA should stipulate that the size requirement is a constant requirement. The current

wording of the WRCA, affirmed by a recent decision of the Supreme Court, establishes that the size

requirement is only a relevant factor at the time of application to become a self-insured employer and not on

an application to renew self-insurer status nor during the life of the registration. This means that under the

current legislation, falling below the size requirement during the life of the registration as a self-insurer is not

grounds for WorkCover to consider revocation of self-insurer status. Changing of the legislation would ensure

that the size requirement is relevant at all times.

4.19.2.3 Australian comparisons

The origins of a size requirement, in the form of a minimum number of employees, for access to self

insurance in Australian workers compensation originated with the 1985 Victorian WorkCare reforms. The

Accident Compensation Act 1985 made some fundamental changes to the Victorian system, including a move

from private underwriting to an exclusive state fund. It also ended the ban on new entrants to self insurance

(instituted in 1946) but brought in a new regime for granting approvals for self insurance that included a size

threshold. Among the new requirements were that an employer applying for self insurance had to employ at

least 1,000 workers and have a net worth of at least $200 million. The minimum employee threshold was

lowered to 500 in 1994. In 1996 both the minimum employee and net assets thresholds were removed in

favour of a set of new criteria that concentrated upon a demonstration of financial capacity and strength.

Jurisdictions, other than South Australia, that currently have a minimum employee requirement for access to

self insurance are Comcare, New South Wales and Queensland. The minimum employee number threshold

under the Comcare scheme is 500 employees. However, there are provisions whereby applicants who do not

meet the 500 employee threshold may nevertheless apply for a licence in exceptional circumstances, including

applicants that are subsidiaries of existing or potential licensees. The history of the New South Wales and

Queensland minimum employee thresholds provide examples of differing trends. The initial New South

Wales requirement was that of 1,000 employees but it has since been lowered to 500 employees. Conversely,

when Queensland opened the scheme to self insurance in June 1998 it adopted a 500 employee threshold

before, quite quickly, moving to its current 2,000 employee requirement.

4.19.2.4 Discussion

It is important to realise and concentrate upon what is the real issue involved here. That is, as a regulator,

WorkCover must be satisfied that the grant of self insurance does not pose either a financial risk to the

WorkCover fund (and hence the interests of levy paying employers generally) or to the best interests of

workers employed by the potential self insurer. It is for these reasons that the WorkCover Corporation, and

most other scheme regulators, requires both prudential and administrative capacity prerequisites for self

insurance. The administrative capacity prerequisite is usually in terms that the potential self insurer must

demonstrate a superior record and capacity for occupational health and safety and claims management

performance. The proper determinant/s of financial health and stability can rely on a range of measures.

As can be seen from the situation of other Australian jurisdictions, a size measure, reflected in the number of

workers employed, has since the mid-1980s been a favoured device by regulators as a proxy for financial

capacity, although there has been a trend towards more overtly financial measures for this purpose.
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A minimum size requirement may be viewed as a very blunt proxy for the task of determining financial

capacity. This is probably equally the case regardless of the criterion of size that is adopted, whether that of

employee numbers, a minimum levy payment or a minimum remuneration amount. However, any such proxy

has greater credence with respect to the capacity to discharge an applicant’s occupational health and safety

and injury/claims management obligations than as a reliable measure of financial strength and stability. That

is, there is some clear correlation between employer size, upon whatever criterion, and that employer’s

capacity to properly resource these obligations and functions. As a measure of financial strength and stability

the validity of this proxy relationship is far weaker and more attenuated. Financial failure of large

corporations is not uncommon and corporate size is a rather uncertain bulwark against such an event.

However, size is not a wholly irrelevant measure. Standard & Poor’s, in terms of their rating methodology

developed for corporate ratings criteria, do see firm size as a relevant element in their risk analysis. They

challenge the notion that small growth companies represent a better credit risk than older declining

companies, stating that:29

“While this is intuitively appealing to some, it ignores some important considerations. Large firms have

substantial staying power, even if their businesses are troubled. Their constituencies – including large numbers

of employees – can influence their fates. Banks’ exposure to these firms may be quite extensive, creating a

reluctance to abandon them. Moreover, such firms often have accumulated a lot of peripheral assets that can

be sold. In contrast, the promise of small firms can fade very quickly and their miniscule equity bases will

offer scant protection, especially given the high debt burden some companies deliberately assume.”

While size is not a wholly irrelevant measure, the question is just how relevant it actually is and particularly

its expression through a stipulated number of employees. The Productivity Commission report, released in

March 2004, stated that “[o]n balance, the Commission concludes that setting of a minimum number of

employees as a requirement to self-insure is a poor proxy for the more fundamental requirements of effective

prudential standards and claims management processes.”30 In a submission to this Review, SISA opposed the

WorkCover proposal and disputed the appropriateness of the 200 employee size requirement on the basis that:

 it is too easy to ‘fudge’

 employee numbers are subject to fluctuations across years with the ebb and flow of business.

Adherence to a set number is dated and is unreflective of modern business dynamics

 the financial viability of a business is in no way indicated by the number of people the business can or

does employ (Enron is a good, if extreme, example), and

 a business employing 1,000 people full time on minimum wages can still fall well below the other

financial criterion, whereas one employing 150 highly-paid people could easily exceed them.

In an earlier review of self insurance, in 2004, SISA argued strongly against the 200 employee size

requirement as constituting an arbitrary figure with no valid basis and evidenced the situation of the six

29
Standard & Poor’s, Corporate Ratings Criteria, 2006 at p. 22.

30
Productivity Commission, Report on National Workers’ Compensation and Occupational Health and Safety Frameworks, Report

No 27, Canberra: Productivity Commission, March 2004, at p 361.
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current exempt employers with workforces of less than 200 who appeared to be performing capably, and “in

some instances quite outstandingly”, in terms of discharging their occupational health and safety and injury

management obligations. Two of these companies, TXU Torrens Island and ElectraNet, made submissions to

this earlier review, which underlined this point. TXU Torrens Island pointed to a record of continuous

improvement in injury rates and in reduced costs over a ten year period without a lost time injury for over five

years and negligible annual claims costs. ElectraNet claimed a similar record of attention to OHS&W and a

low claims record.

As well as the question of a size requirement per se, there are particular issues concerning the

operationalisation of this requirement expressed in terms of minimum worker numbers. For instance, should

any level of employment (even for a few hours a week) count equally to the minimum worker number or

should such employment be recognised on some discounted basis, such as full-time equivalent (FTE)

employment? The general practice in jurisdictions with a minimum worker number requirement has been to

do a straight head count with no differentiation between full-time or part-time employment. In Queensland,

however, the legislative requirement is for 2,000 full-time workers employed in Queensland. There is a

statutory formula for the calculation of full-time workers involving calculating the total number of ordinary

time hours worked by workers employed during a continuous six month period in the year immediately

preceding the application for self insurance and dividing that number by 910. However, even a six month

measurement period may not totally overcome some issues concerning seasonable employment, for instance

in horticultural and viticultural operations. It is presumably with these issues in mind that WorkCover

proposals refer to 200 full time workers, although the proposal document does not detail how this requirement

will be determined in practice, with the alternative of an equivalent (to 200 full time workers) remuneration

limit.

The decision of the Full Supreme Court in Rinker Group Ltd v WorkCover Corporation of South Australia31

has highlighted some difficulties in the current framework, particularly in relation to some of the

consequences of corporate restructuring. It has also been taken to stand for the fact, at least in some quarters

and in some of the reporting of the decision in particular workers’ compensation newsletters, that while the

200 worker minimum threshold is required when a self-insurer makes an application, this may not be the case

upon a renewal of a licence. However, while this might be an extrapolation from the result of Rinker, a close

reading of the decision does not seem bear this out.32 Nevertheless, there is an issue about the status of the 200

worker threshold during the term of the licence agreement and upon renewal as well as upon initial

application.

There are alternatives to a minimum employee number requirement as a measure of employer size. The most

obvious of these is a minimum levy payment and a minimum level of remuneration. The minimum levy

31
[2006] SASC 300.

32
For instance, Perry J, with whom Nyland and Sulan JJ agreed, at para 67 states: “If there has been such a fundamental change in the

composition of the group that doubts arise as to whether or not the remaining members of the group would answer to the requisite
standard laid down by s 60(3)(b), or if the number of employees employed by the remaining members of the group is less than the
prescribed number of 200, there is no reason why the Corporation may not call upon the remaining members of the group to show
cause why the registration should not be revoked.”
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payment approach has the advantage that it is information that the WorkCover Corporation has in its database

and therefore does not require independent verification. Similarly, it is a criterion that has been used within

the Safety Achiever Business System (SABS) scheme. However, as an equitable basis for determining

employer size, it also suffers from some significant disadvantages. These include the fact that, unless there

was some inbuilt adjustment factor, it would put self insurance eligibility hostage to changes in the levy rate.

As well, it would provide an inbuilt advantage (in terms of requiring fewer workers to qualify for self

insurance status) to employers on a high levy rate compared to employers on a low levy rate.

More satisfactory as a determinant of employer size is a stipulated minimum remuneration amount. Like levy

payments, information about employer remuneration is held by the WorkCover Corporation, but there is not a

skewing of results as a result of differential industry risk and consequently payment amounts. Also, an

assessment of the amount of annual remuneration as the basis for determining the size threshold would avoid

the problem of dealing with seasonal variations in employment levels which complicates administration of a

size threshold based on employee numbers.

Additionally this approach may comparatively advantage employers with a greater proportion of full-time and

well paid employees. However, pushed to the extreme, this element is also the major weakness of the

minimum remuneration approach. That is, a small organisation with extremely well paid people (for instance,

a boutique investment advisory service or merchant bank) may well be able to surmount the minimum

remuneration threshold while perhaps only employing twenty to thirty people. Even in the more general

course of events and organisational profiles, this approach is capable of engendering gaming behaviour where

an applicant for exempt employer registration faced the prospect of falling short of the stipulated minimum

remuneration level; for instance through forward payment of remuneration or excessive executive

remuneration payments (eg contrived bonuses).

4.19.2.5 Recommended approach

The Review takes the position, like that of the 2004 review of the framework for exempt employers in South

Australia, that the operationalisation of the prudential imperative should be focused upon the employer’s

financial strength, capacity and resilience to satisfactorily underwrite their workers’ compensation liabilities.

It sees that some requirement of minimum employer size is a relevant factor, as the Standard & Poor’s rating

methodology for corporate risk indicates, for the determination of financial viability, but considers that there

needs to be a reconfiguration of both the form and manner in which this operates. The current mandatory

requirement of 200 workers constitutes something of a Procrustean bed approach to determining access to self

insurance. It not only represents a rather blunt instrument in terms of a prudential measure of financial

viability, but its seeming simplicity as a threshold measure belies the raft of administrative problems, alluded

to above, that come with its application in practice.

Accordingly, it recommends that the current 200 worker size requirement be removed from its place as a sine

qua non of the grant of self insurance status and its more ambiguous place in governing the renewal and

continuing exercise of that status. However, we also recommend that a size requirement be maintained and

operate as one of the relevant matters to which the Corporation is required to have regard in making decisions

upon self insurance status, both in terms of an initial application and a renewal of a self-insurance licence.
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In the light of the difficulties that attach to operationalising employer size in terms of worker numbers, the

Review recommends that the measure of leviable remuneration be used instead. A change from the 200

worker number to a remuneration threshold (based upon a figure derived from South Australian average

weekly earnings for 200 workers) was included in proposed legislation in 2001 which lapsed with a change of

Government. The Review recommends a similar approach. Taking the current (as at time writing) ABS

estimate for full-time adult male ordinary times earnings of $1,059.80 for the May 2007 quarter, this

methodology would produce a threshold figure, as an equivalent of 200 workers, of just over $11 million. In a

slight raising of the bar, and recognising that any legislative change in this respect would not take effect until

mid or late 2008, the Review recommends that this requirement would operate at the level of $11.5 million

leviable remuneration. Naturally, to maintain its credibility as a measure, there would need to be a

requirement to index this figure in line with changes in South Australian average weekly earnings.

While this measure of employer size should be of general application, there may be situations where the strict

application of this rule may not be appropriate. In particular there may be a case for variance where the

employer is already self insured in another jurisdiction. This situation takes on particular salience in the

context of the debate about, and moves towards, national consistency in terms of self insurance standards. It is

a situation that is, for instance, recognised in New South Wales where WorkCover NSW may use its

discretion to grant a licence to an employer that does not meet its minimum size requirement if such an

employer currently holds a self-insurer licence issued by another workers’ compensation jurisdiction. This

variance would only apply in respect of the employer size rule. Such an applicant would still have to meet the

financial criteria requirements and those relating to administrative capacity.

The practical effect of moving from the present mandatory 200 employee requirement to one of leviable

remuneration of at least $11.5 million, in the terms discussed above, would be that, when considering whether

to grant, renew or reduce a period of registration as a self insurer, this size requirement would be considered

in conjunction with the five criteria relating to financial ratios in the Self Insurer Code. It is suggested that, in

the combined operation of these measures, an employer would be required to demonstrate compliance with

four of the six measures and substantial compliance with the remaining two.

As mentioned earlier, the major drawback to the use of leviable remuneration as a measure of employer size

for the determination of access to self insurance is that a small organisation with a number of exceptionally

well paid people may well be able to surmount the minimum remuneration threshold while perhaps only

employing a relatively small number of people. However, the requirements in relation to adequate staff

resourcing and capacity in the Self Insurer Code should go a long way to making self insurance an

unattractive option for such a manoeuvre. This would be especially so, if the recommendation of the 2004

review that these staff resourcing requirements, in relation to occupational health and safety and injury and

claims management functions, must be discharged by employees of the company domiciled in South

Australia, and thus could not be outsourced, was adopted. If it was thought that there is need to provide a

further protection against unmeritorious applications by very small employers, it could be provided that, in

calculation of the amount of leviable remuneration for this purpose, the amounts paid to individuals above

three times State average weekly earnings are to be disregarded. Similarly, the assessment process should be
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alert to areas of potential gaming behaviour such as through forward payment of remuneration or contrived

bonuses.

Recommendations:

33 That the current 200 employee size requirement be removed as an independently determinative

requirement for the grant, continuation and conditions, of self insurance status.

34 That a size requirement be maintained as one of the relevant matters to which, pursuant to section

60(6) of the Act, the Corporation will have regard in deciding whether to grant, renew or reduce a

period of registration as a self insurer.

35 That this size requirement be expressed in terms of leviable remuneration of $11.5 million or more

and that this figure be subject to annual indexation according to movements in South Australian

average weekly earnings.

36 That, if it is thought necessary to protect this process against unmeritorious applications from very

small enterprises, in the calculation of the amount of leviable remuneration for this purpose, the

amounts paid to individuals above three times State average weekly earnings are to be disregarded.

37 That, when considering whether to grant, renew or reduce a period of registration as a self insurer,

this size requirement be considered in conjunction with the five criteria relating to financial ratios in

the Self Insurer Code and that an employer be required to demonstrate compliance with four of the

six measures and substantial compliance with the remaining two.

4.19.3 Treatment of related corporations

4.19.3.1 WorkCover recommendations and rationale

The WorkCover proposal is in the following terms:

18.2 Amend the WRCA to allow for groups of incorporated associations to qualify for registration as self-

insurers.

The WRCA requires that groups of self-insured employers be related corporations. This provision is based on

the Corporations law, which does include provision for incorporated associations, such as not-for-profit

organisations. This is particularly relevant in the case of incorporated associations that manage aged care

facilities who often operate as groups of related incorporated associations. The WRCA should be changed to

allow for groups of incorporated associations to qualify for registration as self-insurers. If financial

dependence cannot be shown, WorkCover should have the right to require separate actuarial reports on each

member of a group and separate guarantees with the minimum requirement applying separately to each

member of the group.
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4.19.3.2 Recommended approach

This proposal, which is generally supported by SISA, makes sense as a realistic response to the position of

incorporated associations. It is noted that the Victorian Accident Compensation Act 1985 makes provision for

the application (section 142B) and approval (section 142C) of a partnership or a limited partnership within the

meaning of the Partnership Act 1958 to be a self insurer where all the members of such an arrangement are

bodies corporate.

Recommendation

38 The Review supports the WorkCover Corporation proposal that the WRCA be amended to allow for

groups of incorporated associations to qualify for registration as self-insurers.

4.19.4 Corporate restructures

4.19.4.1 WorkCover recommendations and rationale

The WorkCover proposal is in the following terms:

18.3 Amend the WRCA to allow restructures and reorganisations to be specifically provided for, with

WorkCover having the discretion to transfer, split, amalgamate or extend registrations where appropriate.

The current provisions of the WRCA in respect of self-insurers do not adequately contemplate scenarios of

restructures and reorganisations within self-insured employers, for example, when a business is transferred,

split or amalgamated. Where such events occur the law is currently not clear on how they should be managed.

In practice therefore a new application for self-insurance is normally required and the associated processes

must be gone through, which is an inefficient imposition on both the employer and WorkCover as an

entitlement to self-insurance status has already been established. To resolve this it is proposed that the WRCA

be amended to allow restructures and reorganisations to be specifically provided for, with WorkCover having

the discretion to transfer, split, amalgamate or extend registrations where appropriate. “Extend” in this context

covers both short term extensions and inclusion of newly acquired corporations by a registered group of

corporations.

4.19.4.2 Recommended approach

Again this is a sensible and practical response to the situations of corporate restructuring in a manner which

does not subject the outcomes of such events to artificial and unnecessary regulatory processes and

procedures. It is a recommendation that is also generally supported by SISA.

It would generally be the case that such a process would be an agreed one between WorkCover and an

existing self insurer to their mutual advantage. There may be situations where there may be a different

perspective and therefore it would be appropriate for there to be an appeal mechanism in situations where

significant differences arise.
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Recommendation:

39 The Review supports the WorkCover Corporation proposal that the WRCA be amended to

allow for the recognition of corporate restructures and reorganisations. In particular, that there

be vested a discretion in WorkCover to transfer, split, amalgamate and/or extend registrations

where appropriate. However, that action taken pursuant to such a discretionary power should be

open to appeal.

4.19.5 Change of the nominated employer in a self-insured group

4.19.5.1 WorkCover recommendations and rationale

The WorkCover proposal is in the following terms:

18.4 Amend the WRCA to allow for the change of the nominated employer in a self-insured group.

The WRCA requires that when a group of employers apply for self-insurer status they must nominate one of

those employers as the ‘deemed’ employer of all workers contained in that group of self-insurers. There is no

provision for the nominated employer to be changed during the life of the registration as a self-insured group

other than when an application is made for renewal of that status. It is proposed that the WRCA be amended

to allow for the change of the nominated employer in a self-insured group at a time other than when an

application for renewal is made, with appropriate notice provided to WorkCover.

4.19.5.2 Recommended approach

This is a quite uncontroversial technical amendment which should be supported.

Recommendation:

40 The Review supports the WorkCover Corporation proposal that the WRCA be amended to allow for

the change of the nominated employer in a self-insured group.

4.19.6 One-in-all-in rule

4.19.6.1 WorkCover recommendation and rationale

The WorkCover proposal is in the following terms:

18.5 Amend the WRCA to incorporate the ‘one-in-all-in’ rule into the legislation.

WorkCover manages self-insurance registrations under a ‘one-in-all-in’ rule, which has been integral to the

administration of self-insurers since 1996. The rule is based on the view that self-insurers must not be

permitted to manipulate the system by leaving their higher-risk activities insured by WorkCover and taking
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the benefit of self-insurance for their lower-risk activities, or transferring employees between self-insured and

normally registered parts of the group. It has been applied through WorkCover’s management of the Code of

Conduct for self-insured employers and management of registrations for self-insured employers. However, the

Crown Solicitor and WorkCover’s own legal advice in recent months has indicated that the ‘one-in-all-in’ rule

may not be enforceable under the WRCA, which poses a potential risk to the Scheme. It is therefore proposed

that the ‘one-in-all-in’ rule be incorporated into the legislation.

4.19.6.2 Recommended approach

There may be many reasons why entities that belong to the one holding company may wish to seek separate

paths in relation to self-insurance or being a levy paying employer. Overwhelmingly such reasons are likely to

be benign in motivation, such as different businesses being in completely different industries. It is possible,

however, that occasionally, a business may wish to arrange business segmentation for different reasons: the

restructuring of business relationships between related companies by James Hardie Industries Limited to

minimise the group exposure to asbestos-related liabilities is a case in point.

Accordingly, it is consistent with prudent governance oversight by a regulator to require that an application

for self insurance covers all the entities that fall under the umbrella of a group holding company. Such an

approach would also be consistent with the notion that self insurers be exemplars of occupational health and

safety and injury management performance with better practice approaches being able to more readily

disseminated across the group.

Recommendation:

41 That the Review supports the proposal that the one-in-all-in rule be incorporated in legislation.

4.19.7 Consideration to be given to the Compensation Fund at the time of renewal

4.19.7.1 WorkCover recommendation and rationale

The WorkCover proposal is in the following terms:

18.6 Amend the WRCA to allow WorkCover to consider the effect on the Compensation Fund when a group of

employers increases its number through acquisition of further subsidiaries.

The effect of the registration of a self-insured employer on the Compensation Fund can only currently be

taken into consideration with respect to a new application for self-insurer status, but not for any renewal

(s60(6)). That provision should be amended to enable WorkCover to consider the effect on the Compensation

Fund when a group of employers increases its number through acquisition of further subsidiaries.

4.19.7.2 Discussion and recommended approach

The danger to the Compensation Fund from a self-insurer increasing in size through the acquisition of further

subsidiaries could possibly arise in two main ways. The first is that the removal from the levy paying pool of

the acquired company could result in a risk to the Compensation Fund. This could be at an individual level in
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terms of the liabilities left with the Fund or even conceivably at an aggregate level by undermining the

viability of the Fund. In fact, the individual risk to the fund is provided for in the nature of the balancing fees

which apply in that situation while the actuarial advice to the WorkCover Board has been that self insurance

itself does not pose a risk to the viability of the Compensation Fund.

The other main possible danger to the Compensation Fund could come from the effects of the financial failure

of a self insurer or even a number of self insurers. However, South Australia has the most significant range

and level of prudential safeguards of any scheme in Australia in relation to the protection of the

Compensation Fund from self-insurer financial failure. Each self insurer is required to have in place a bank

guarantee (or equivalent financial surety) to a level of 175 percent of the self-insurer’s actuarially assessed

outstanding claims liability. This compares to the general Australian requirement of a scaling factor of 150

percent of such liabilities. As well, this level of protection is underpinned by a guarantee fund, the Self

Insured Employer Reserve Account (SIERA) which has accumulated funds in excess of $25 million and

continues to grow through investment income and continuing contributions from newer private sector self

insurers.

Recommendation:

42 That, in light of the present level of prudential and other protections to the Compensation Fund, the

Review does not see the need to make the change contained in the WorkCover Corporation

recommendation.
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5 Towards a revitalisation of the South Australian Workers’
Compensation Scheme

5.1 Introduction – What is to be done?

The South Australian workers’ compensation scheme is at a turning point in its history. The current trajectory

of the scheme, in terms of its failure to achieve satisfactory return to work outcomes, means that it is

unsustainable in both social and economic terms. There are a number of possible responses to this situation.

One would be to ignore this situation and do nothing. Quite clearly this is not an option.

A second approach is to make the diagnosis that the situation is essentially a failure of scheme management

and that a legislative response is not required. On this view, all that is really needed is concerted and focused

attention upon management of the scheme and the system’s return to financial health will follow in due course

as a result. Proponents of this view point to the situation of a number of self insurers who have been able to

survive, and indeed thrive, in terms of managing their workers’ compensation liabilities under the current

statutory framework; the Local Government Association Workers Compensation Scheme (LGAWCS) being a

consummate case in point. It is true that there are some extremely good, if not exemplary, practices and

approaches in relation to injury management, rehabilitation and return to work, by a number of self-insurers,

and indeed levy-paying employers as well, as the example of the winners and finalists at the recent

WorkCover Recovery and Return to Work Awards presentations amply attest.

The Review, in the course of its extensive consultation process, became aware of numerous wonderful

examples of excellent approaches and processes across a number of industries. Indeed, a number of

recommendations made by this Review pertain to possible processes of wider dissemination of such

exemplary practices more widely across the scheme. The Review is very supportive of the need for the

nurturing and sustaining of a strong and resilient management approach. However, the recognition of this fact

does not derogate from a need to address elements of the current South Australian workers’ compensation

system that are plainly deficient and strongly militate against the achievement of sustained and quality return-

to-work outcomes.

The removal of such impediments does not in all cases require legislative action. In some areas, however, a

statutory solution is required. This does not gainsay the need for strong managerial action. It is simply the

case that the most effective result, in terms of maximising the prospects of a revitalisation of the South

Australian workers’ compensation system, in the direction of an exemplary return to work scheme, lies in a

combination of legislative change and strong managerial oversight from the scheme regulator. This is perhaps

the major lesson from the turnarounds in both the Victorian and New South Wales workers’ compensation

schemes that are profiled elsewhere in this Report.

In terms of legislative responses, one approach would be to take a ‘slash and burn’ line and seriously truncate

benefits for all workers. There are schemes in Australia where the statutory income replacement benefits

cease for seriously injured workers (including, for instance, quadriplegics) after four or five years on benefit.

Such an approach would certainly achieve the economic objectives relatively quickly but it would represent

an enormous rent to the social fabric of the South Australian scheme. This is the antithesis of the approach
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advocated in this Report. As well, the Review would caution that the historical record shows that legislative

change, by itself, is not an answer for the long (or even medium) term. It may achieve some immediate or

short-term impact upon scheme liabilities, but, if underlying issues are not addressed, then there is usually a

steady drift back to the liability position that existed prior to the legislative change being enacted.

The response that is advocated in this Report is for a measured legislative reaction to address some of the

major impediments within the current South Australian scheme that are contributing to its failure to achieve

superior return to work outcomes. Such a legislative response simply establishes a platform upon which an

active and sophisticated regulator can, through sustained and targeted managerial action, build and sustain a

robust return-to-work oriented scheme. As well, the Review is strongly of the belief that the successful

operation of any workers’ compensation scheme, but especially of the managed state fund schemes which

exist in Victoria, New South Wales, as well as South Australia, requires a sophisticated and energetic (indeed

interventionist) regulator as well as strong management practices among insurers or scheme agents. Again,

there are recommendations in this Report in support of that position.

5.2 Building blocks for a new scheme

This Review is strongly of the position that the South Australian workers’ compensation system can be rebuilt

as a financially viable scheme, based upon robust and effective prevention and return to work principles.

Indeed, the Review is convinced that there is no reason why the South Australian scheme cannot reclaim the

mantle that it had for much of its early history of being an Australian exemplar scheme in terms of combining

arguably the most equitable benefits in the country at a cost roughly comparable with many other Australian

schemes.

What is required is a longer term perspective in which the principles and processes of system design are

carefully thought through in a manner that best ensures the sustained health of the South Australian scheme in

both social and economic terms. It will need to be underpinned by foundational elements that are both robust

and solidly based on evidence-based, quality, principles. Care and attention will need to be given in the

fashioning of these design principles so that they interact in a mutually reinforcing way to create a virtuous

spiral of continuous improvement. This necessitates a commitment to quality and to sustainability. This

includes close and ongoing attention to increasing the capability and capacity of all stakeholders within the

workers’ compensation system. It probably also requires the recognition of a new paradigm, or at least a new

framework, through or in which workers’ compensation systems are conceived.

The Review contends that the fulcrum for such an approach is a highly dedicated commitment to quality

injury management and return to work practice across the scheme involving all scheme actors. This requires a

nuanced and sophisticated approach to the oversight, monitoring and supervision of the scheme by the scheme

regulator. It requires a highly professional, extremely competent, principled and inclusive approach to claims,

case, injury and return to work management by the scheme agent. It requires a similar degree of

professionalism and commitment to quality and evidence-based practice by all service providers within the

system. It requires a relationship between workers and employers, in relation to dealing with all aspects of

occupational injury and illness, including treatment and return to work, that is based upon true mutuality

involving a proper balance between entitlement and obligation.
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In more concrete terms, this entails an approach that operates at a number of levels. A first, more macro, level

involves a reflexive consideration of the role of workers’ compensation in relation to employment

relationships generally and in the context of wider labour market arrangements. A second level involves

instituting and reinforcing approaches that focus upon intensive, appropriate, interventions that are supportive

of injured and ill workers and which are aimed at ensuring the quality of injury management and in effecting

durable return to work in suitable employment. These include initiatives that build upon non adversarial

processes and the benefits of early intervention such as provisional liability and rebating the employer excess

where there is early reporting of claims. Most importantly, it involves arrangements and processes that embed

quality approaches at a workplace-based level, including the use of return to work coordinators. It also entails

removing, or minimising the effect of, scheme elements that have an anti-rehabilitative effect such as

redemptions. A third level concerns a longer term, ongoing, attention to, and investment in, increasing the

capability and capacity of all scheme actors. Finally, a fourth level involves embedding strong responsibility

and accountability processes across the scheme.

5.3 The workers’ compensation scheme in contemporary context

5.3.1 Introduction

The workers’ compensation system must operate within the context of wider labour market arrangements. It is

perhaps salient that the WRCA was enacted at the time when what Frank Castles has described as the ‘wage

earners welfare state’33 was breaking down. This was a welfare state that was based on award coverage,

compulsory arbitration and centralised wage fixing which was to provide a living wage and protection for

workers. This was complemented by a system of tariff barriers which acted to protect industry from

international competition and assist in underwriting their profitability. From the early 1980s, there was a

lowering of tariff barrier protection to industry on the basis that Australia’s future economic growth would

increasingly be the product of international trade. This was paralleled by the rise of enterprise bargaining in

the place of centralised bargaining. The result was a move from protection through risk prevention, in the

form of tariff protection, centralised bargaining and the breadwinner/family wage, to a situation of flexibility

and adaptability.

There has also been a profound shift within the nature of industrial activity. This is not only illustrated by an

ongoing shift, in terms of the proportion of employment, from manufacturing to the service sector but within

industry sectors there has been rapid and ongoing movement. Increasingly, economic development is taking

place in the so-called ‘knowledge economy’ in areas such as biotechnology, information and communications

technology, health, education and business services. This development is associated with a high level of

technological change, with concomitant skills obsolescence, so there is a need for workers who are both

highly educated and skilled and who are able to continually update their skills during their lifetimes rather

than relying on one major injection of human capital at the start of the working life.34

33
Francis G Castles, The Working Class and Welfare, Sydney: Allen & Unwin, 1985.

34
Steven Ziguras, Mark Considine, Linda Hancock and Brian Howe, From risks to opportunity: labour markets in transition, Centre

for Public Policy, University of Melbourne, March 2004.
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These processes mean that a significant proportion of jobs in the economy are destroyed each year and replaced

with new jobs, sometimes referred to as the rate of job flow. An Australian estimate of job flow, although

reflecting the position of a decade ago (being for 1996-97), was around 12 percent (similar to the position in

Germany) while another 30 percent of workers changed jobs for other reasons.35

The extent of the change from the model of standard employment can be seen in the fact that only around a

quarter of the workforce is now engaged in full-time permanent jobs of 35-40 hours per week. Some of this

reflects the desires of workers; for instance part-time work suits the needs of many parents and students.

However, for much of the workforce this is an imposed change which has brought with it new forms of insecurity

and risk including irregular and unpredictable income, job insecurity, uncertain working time and hours, poor

access to training, reduced opportunity for participation in decision making and vulnerability to occupational

health and safety hazards.36

The various labour force changes mentioned above has meant that the nature of a person’s life-course

trajectory has also changed quite radically. The former, largely linear, life-course for men of school, work and

retirement, and for women, school, work, marriage, children and retirement has become reconfigured. Now

for both men and women, the life-course includes numerous transitions around education, caring, full-time

and part-time work, possibly divorce, retrenchment and unemployment, and retirement.37

5.3.2 Conceptual frameworks

The major thrust of this Review is that the South Australian workers’ compensation scheme must be

revitalised in a manner which strongly promotes return to work outcomes through processes that are both fair

and equitable. Such a task should also be grounded within a wider policy framework (or frameworks) that

take account of contemporary labour market and demographic issues.

5.3.2.1 Transitional labour markets

Among the frameworks which, in the opinion of the Review, may provide some illumination for this task are

those of transitional labour markets and flexicurity. Transitional labour markets (TLMs) is a notion, primarily

developed by the German political economist Günther Schmid, which offers conceptual guidelines for

managing employment-related risks during the life-course.38 It offers guidance at both an analytical level, in

terms of measuring the frequency of risks during the life course, and at a normative level in terms of devising

arrangements that prevent labour transitions from becoming trapdoors to social exclusion, but rather are

capable of transforming such transitions into gateways that open up a wider range of opportunities.

The five major life-course transitions encompassed by TLMs are between:

35
Gareth D Leeves, Worker turnover: hires, separations and employment growth at the employer level, Australian Journal of Labour

Economics: 4(4) 280-295 (2000-2001).
36

Ziguras et al (footnote 34, above).

37
Ibid.

38
Günther Schmid, Transitional Labour Markets: Experiences from Europe and Germany, Australian Bulletin of Labour: 32(2) 114-138

(2006).
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 education and employment

 caring and employment

 unemployment and employment

 employment and retirement; and

 precarious and permanent employment.

TLMs relate to institutional arrangements that act as ‘employment bridges’ as a form of risk prevention and

risk reduction in making the transition from one employment relationship to another. They involve an active

approach that encompasses not only financial support but other assistance (such as training) for effectively

making the transition between employment roles.

Moving from (and back to) employment as the result of an injury or illness is indeed an example of such

transition. As workers’ compensation schemes already provide the institutional arrangements (or employment

bridges) through income support and rehabilitation (and sometimes retraining) to regain employment

following dislocation as a result of injury or illness, it may be asked what value the TLM perspective can give

to workers’ compensation policy makers? The Review’s response is that workers’ compensation schemes

have tended to be quite insular in nature and not closely connected to wider labour market initiatives. If

workers’ compensation is to be relevant to the world of the twenty first century, workers’ compensation

policy designers need to be cognisant of wider transition and labour market issues which can indicate the

range of other strategic linkages that need to be made in relation to the preservation and enhancement of

quality employment relationships. Some of these strategic linkages, in the case of the South Australian

scheme are mentioned later in this section.

As well, workers’ compensation has for most of its history been regarded as largely negative in nature, as the

repository of the downstream failure of occupational health and safety responsibilities. This has resulted in a

degree of stigmatisation associated with workers on workers’ compensation (or ‘compo’) benefits. The TLM

approach is one of support and enhancement which maximises possibilities for quality choices across the life-

course and minimising the prospects of such choices leading to social exclusion. Thus it has the principle of

transforming unemployment insurance into employment or work-life insurance.

Similarly, the position of this Review is that there should be a similar gestalt switch in the conception of

workers’ compensation from that of being a form of disability insurance to one where it is seen as ability

insurance. That is, that the major focus of the workers’ compensation scheme should be seen as one directed

to enhancing the capacities and workforce participation of workers. This should not be simply an ‘after the

event’ process related to occupational rehabilitation and return to work initiatives for injured and ill workers.

It should be strongly focused on primary and secondary prevention initiatives to prevent disability occurring

and offering appropriate interventions and support to those workers who are in danger of becoming disabled.

The Finnish ‘workability’ arrangements are in this vein in addressing issues such as workers’ physical health,

workplace culture and occupational health and safety processes with the view to maintaining a supportive and

healthy work environment.
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5.3.2.2 Flexicurity

The other framework which may be useful for workers’ compensation policy makers is that of ‘flexicurity’.

This is an amalgam of terms ‘flexibility’ and ‘security’. It is a notion that has come to prominence in

European discussions on the Lisbon Strategy and the European Employment Strategy (EES). The Lisbon

Strategy was promulgated by the European Council, meeting in Lisbon in March 2000. In the words of one of

the architects of the Lisbon strategy initiatives, under this approach:

The Union has set itself a new strategic goal for the next decade: to become the most competitive and dynamic

knowledge-based economy in the world capable of sustainable economic growth with more and better jobs

and greater social cohesion. Achieving this goal requires an overall strategy aimed at: preparing the transition

to a knowledge-based economy and society by better policies for the information society and R&D, as well as

by stepping up the process of structural reform for competitiveness and innovation and by completing the

internal market…and modernizing the European social model, by investing in people and combating social

exclusion.39

The Lisbon objectives in terms of employment, as expressed in the European Employment Strategy, cover the

three overarching objectives of full employment, improving quality and productivity at work, and

strengthening social cohesion. There are also ten more specific objectives including promoting the

development of human capital and life-long learning, making work pay through incentives to enhance work

attractiveness and transforming undeclared work into regular employment.

The European Union has, over time made a number of modifications to the Lisbon Strategy. Following the report of

an Employment Taskforce, the Strategy is proceeding along four priority areas, namely:

 increasing the adaptability of workers and enterprises

 attracting more people to the labour market

 investing more effectively in human capital

 ensuring effective implementation of reforms through better governance.

The notion of flexicurity takes issue with the proposition that a country needs to choose between two polar

options in terms of approaching the modern world economy. The first is that of relatively unfettered markets,

along with high levels of inequality, to foster greater flexibility and efficiency. The other is that a country can

maintain generous levels of social protection, along with greater equality, but this must be at the cost of

maintaining relatively inflexible and inefficient economies. The flexicurity concept asserts that it is possible

to maintain flexible labour markets and a high level of employment and income security and thereby maintain

and improve competiveness while preserving social equity and inclusiveness. The European Social Model is a

vision of a society that combines sustainable economic growth with ever-improving living and working

conditions. This implies full employment, good quality jobs, equal opportunities, social protection for all,

social inclusion and including citizens in decisions that affect them. In fact, underpinning the flexicurity

model is the understanding that certain forms of social protection and government regulation, if properly

39
Maria Joao Rodriguez, The New Knowledge Economy in Europe – A strategy for international competitiveness and cohesion.

Cheltenham: Edward Elgar, 2002 at p 18.
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designed may actually enhance economic efficiency; that is, some forms of social protection may actually be

a ‘productive force’.

There is a range of flexicurity models, from the very liberal Danish model to more protective Swedish and

German variants of this model. However, there are four principles that are common to all variants of the

flexicurity model. These are: 40

 Flexible and reliable contractual arrangements through modern laws, collective agreements and work

organisation

 Comprehensive lifelong learning strategies to ensure the continual adaptability and employability of

workers, particularly the most vulnerable

 Effective active labour market policies that help people cope with rapid change, reduce unemployment

spells and ease transitions to new jobs

 Modern social security systems that provide adequate income support, encourage employment and

facilitate labour market mobility.

The relevance of the flexicurity framework for workers’ compensation policy makers in Australia who may

be trying to devise a modern scheme that effectively meets the needs of contemporary labour market

arrangements is its concentration upon active labour market policies and strategies that assist employability,

underpinned by adequate income support.

The Review therefore recommends that workers’ compensation policy makers have regard to the approaches

developed in relation to the European Employment Strategy and more generally, particularly those of

transitional labour markets and flexicurity. There is, in South Australia, an avenue through which such

perspectives can be developed into concrete strategies and approaches for the revitalisation of the WorkCover

scheme in the direction of an exemplary return-to-work focused system. That is the South Australian Strategic

Plan and initiatives developed pursuant to this Plan.

5.3.3 South Australian Strategic Plan

The South Australia Strategic Plan (SASP), which was launched in March 2004 and substantially updated in

January 2007, aims to achieve an integrated and cooperative approach to building both a stronger economy

and a stronger community based on six interrelated objectives: growing prosperity, improving wellbeing,

attaining sustainability, fostering creativity, building communities and expanding opportunity. These

objectives include 98 targets (up from 79 targets in the earlier version of the Plan).

The model for the SASP is the initiative taken in the US state of Oregon in 1989 to develop a 20-year

strategic plan, Oregon Shines, overseen by the Oregon Progress Board, which has attained international

recognition for innovative use of benchmarks as measures for overall wellbeing in that State. Tasmania, in

40
European Commission, Towards Common Principles of Flexicurity: More and better jobs through flexibility and security,

Luxembourg: European Communities, July 2007.
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2001, was the first Australian state to adopt a long-term (20 year) strategic plan, Tasmania Together, followed

by Victoria, also in 2001, with its Growing Victoria Together strategy.

Narrowly conceived, the interaction of the South Australian workers’ compensation system with the SASP

would be in relation to the targets with regard to work safety. In this area, the SASP noted that South

Australia’s work record was worse than the national average and it adopted the target of achieving the

nationally agreed target of a 40% reduction in injury by 2012.41 This national target was established in the

National OHS Strategy 2002-2012 promulgated by the (then) National Occupational Health and Safety

Commission. The measuring tools outlined in the Plan are those of days lost, number of injuries, number of

deaths; worker’s compensation claims data measuring incidence and frequency rates of injuries and diseases.

However, embedded within the structure of the SASP is the notion of key interactions, and thus, at wider

view, the interaction of the workers’ compensation system with the Plan can be equally conceived as lying

within both the growing prosperity and improving wellbeing objectives of the Plan. In his introductory

remarks to the revised version of the SASP, the Premier stated that he regarded the guiding thread of the Plan

to be ‘a knowledge community’ and that, in terms of growing prosperity, the “most important ingredient of

sustained economic growth is investing in the knowledge base and skills of the South Australians”.42

Recommendation:

43 That the rebuilding of the South Australian workers’ compensation system as a financially viable

scheme, based upon quality prevention and return to work outcomes, be undertaken within the

sustainability principles of the South Australia Strategic Plan.

5.3.4 Engagement with workforce development strategies

The South Australian Strategic Plan represents a broad and overarching framework for a myriad of

programmes and activities. At a more strategic and operational level, the engagement of the WorkCover

Corporation, and with it the South Australian workers’ compensation scheme, with the spirit of the Strategic

Plan will be with a range of existing workforce development strategies and initiatives. One such programme is

South Australia Works under which the South Australian Government invests around $23 million a year to

provide training and employment opportunities for people who have difficulty entering or staying in the

workforce, particularly young people, Aboriginal people and mature aged unemployed people. Since the

programme commenced in 2004, more than 52,000 people have accessed training and work programmes with

more than 17,000 gaining employment.

As well as programmes such as South Australia Works, which provide support for workforce entry and re-

entry for persons experiencing difficulties or barriers to such labour force attachment, the Review

41
Target 2.11 of Objective 2 of South Australia’s Strategic Plan 2007, p. 20.

42
South Australia’s Strategic Plan 2007, p. 4.
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recommends that the WorkCover Corporation, and through it the workers’ compensation system, have formal

linkages with wider workforce development strategies and programmes. There are now around $26 billion

worth of projects either underway or in the pipeline for South Australian industry, particularly in the defence,

mineral resources and construction industries. Such projects will require increasing numbers of skilled

workers at a time when around a third of the experienced workforce in South Australia will reach retirement

age over the next decade. As a recent Government report stated: 43

It is important to have strategies that increase workforce participation, develop new approaches to recruitment,

and enhance the attractiveness of industries, working conditions and new attitudes towards retirement.

Industry and business have a responsibility and role to participate in the quest to meet the labour market

challenges created by the current and ongoing strong economic climate. This includes a commitment to

cultivating workplace practices that will attract workers, fully utilise their skills and retain them in

employment.

A characteristic of workers’ compensation systems is that there a significant number of workers who, as a

result of an occupational injury or illness, are unable to return to their pre-injury employment but who,

nevertheless, have valuable skills and experience. One of the foundations of modern workers’ compensation

system policy is the obligations upon employers in these circumstances to return the worker to alternative

suitable employment within the employer’s organisation. However, given the nature of firm characteristics

and size, such an alternative may not be possible. In these situations return to work with a different employer

has to be considered. There are mechanisms within the workers’ compensation system to achieve this end.

The Re-employment Incentive Scheme for Employers (RISE) for instance provides a level of wage subsidy

and limited liability protection in the case of an aggravation of an injury. It is understood that the RISE

scheme is being reviewed by the WorkCover Corporation with a view to seeing how its effectiveness may be

increased. As well, the WorkCover Corporation has developed a Corporate Champions programme under

which certain companies would provide employment to workers whose employer’s are unable to provide

alternative suitable employment.

The Review commends these initiatives of the WorkCover Corporation. Its recommendation is that they be

taken further through an engagement with wider workforce development and labour market programmes that

are being developed and implemented on a state-wide basis, particularly through the Training and Skills

Commission and the Department of Further Education, Employment, Science and Technology. As the ability

of injured and ill workers to access certain areas of employment in which jobs are relatively plentiful may

depend upon some degree of augmented skill development, this wider engagement by the WorkCover

Corporation could be with Industry Skill Boards and Group Training Organisations.

43
Government of South Australia, Skills for South Australia: Building on Strong Foundations, September 2006, p.1.
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Recommendation:

44 That the WorkCover Corporation engage with existing workforce development strategies and

initiatives, such as South Australia Works, Industry Skill Boards and Group Training Organisations,

to enhance the employment opportunities for injured and ill workers.

5.3.5 Workforce re-engagement of the long-term disengaged

The long-term claims segment represents approximately 30 percent of the WorkCover claim numbers and

well over 50 percent of WorkCover scheme liabilities. This presents an immense challenge to the scheme in

both social and economic terms. Long-term workers’ compensation claimants, like the long-term

unemployed, experience greater social isolation and tend to have diminished health outcomes and be subject

to higher levels of depression and substance dependence. As well, the economic cost of this claims tail

accounts to more than half of scheme liabilities.

The task of effectively dealing with the challenges of returning persons who have been out of the workforce

for long periods of time to return to work is extremely difficult and there have been few really exemplary

examples. One such example is the Goal 100 programme in Whyalla which produced extraordinarily good

results in returning a group of long term unemployed to employment. This model, and others such as a

programme overseen by the Brotherhood of St Lawrence in Melbourne, which have proven effective in

dealing with this difficult issue are worthy of detailed study and analysis in terms of the transferable lessons

that may be drawn from them. Such lessons may prove valuable in terms of fashioning an approach or

approaches for dealing with the long-term cohort of WorkCover claimants who are experiencing barriers to

return to work. Accordingly, it would be useful to have a body that is experienced in labour market and allied

analysis, such as the National Institute for Labour Studies, to undertake such a study.

Recommendation:

45 That the lessons from initiatives for transitioning the long term unemployed to employment, such as

Goal 100, be assessed by a body such as the National Institute for Labour Studies for their application

to long term workers’ compensation beneficiaries.

5.3.6 Exemption of remuneration paid to apprentices and trainees from levy
calculation

One of the themes of this Review is that workers’ compensation schemes should enhance their return to work

mandate through a creative interaction with broader labour market programmes. This is to the advantage of

injured and ill workers and the workers’ compensation scheme itself. However, this should be a reciprocal

process and one way in which this reciprocity can operate is through the workers’ compensation pricing

system assisting skills creation by making the remuneration of apprentices and trainees exempt from the
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calculation of leviable remuneration for levy calculation. This can provide an incentive for employers to take

on trainees and apprentices. Such measures operate in Victoria and New South Wales.

Recommendation:

46 That the remuneration paid to apprentices and trainees be exempt from the calculation of leviable

remuneration, in line with existing provisions in Victoria and New South Wales.

5.3.7 Return to work fund

One of the characteristics of some leading European schemes dealing with occupational disability is an

investment by the social insurance system covering occupational disability in proven solutions that may be

beyond the financial capacity of the individual enterprise to fund by themselves. One of the most developed of

these initiatives is the system of prevention contracts within the French workers’ compensation arrangements

(the Caisse Regionale d’Assurance Maladie CRAM). These provide grants of between 15 percent and

70 percent of the cost of capital investment in making changes to injury causing production processes to

employers with less than 200 employees. Evaluation of the savings to the workers’ compensation system from

the consequent elimination or reduction of injuries from such initiatives in one region (Dunkirk region)

showed a return on investment in excess of 25 percent.44 The French prevention contracts approach was

adopted by the Victorian WorkCover Authority (VWA) for supporting occupational health and safety

initiatives through its Safety Development Fund.

There is no reason why this concept cannot be return to work and this has, indeed, been the case with the

VWA’ s Return to Work Fund established to support initiatives that focus on improving opportunities for

injured Victorian workers to successfully return to work. The Return to Work fund commenced in July 2006

with a $10 million endowment with an intention to operate for up to three years. However, the level of interest

in the Fund following its launch led to a decision to expend the remainder of the Fund on initiatives for which

applications were received by 31 October 2007. A particular focus of the Fund has been the encouragement

and support of collaborative efforts between employer and worker groups aimed at increasing return to work

opportunities. The level of funding for particular projects has been allocated on the methodological strength of

the proposal and its likely outcomes as well as meeting the Fund’s objectives and priorities, including

additional selection criteria.

In a sense the Victorian Return to Work Fund has been a guided programme in that certain ‘Fund Priorities’

were identified for each year of its operation. Thus, for instance, the Fund Priorities for 2006-07 focused on

encouraging workplace based return to work opportunities, with particular emphasis on the early stages of

return to work. It is perhaps worth enumerating the particular facets of this priority focus as they relate to

44
See Jan Kronlund and Tore J Larsson, “The prevention of occupational injuries – a new case for the Swedish model in Tore J

Larsson and Alan Clayton (eds) Insurance and Prevention: Some thoughts on social engineering in relation to externally caused
injury and disease, Stockholm: The Swedish Work Environment Fund, 1994 at pp 78-79.
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areas which, in the opinion of this Review, are important for the South Australian scheme to have an active

engagement. These 2006-07 priorities relate to:

1 The encouragement of effective employer and worker communication, education and return-to-work

processes, especially during the pre-claim phase

2 The development of real return-to-work opportunities for injured workers who are unable to return to

work with their pre-injury employer due to:

– limited capacity for work (either temporary or permanent) which is unable to be accommodated

by the employer;

– an inability to return to work due to the fact that the injury employer is no longer in operation; or

– the need to assist a worker, who is not yet ready to return to work, with a workplace based return-

to-work program in a work environment that will assist them in returning to work more quickly.

3 Assistance to employers with little or no experience in managing the return to work of injured workers.

4 The development and management of employer and worker networks to share learnings and address

return-to-work issues and opportunities through shared resources, skills and experience

5 The customisation of the VWA approved Return-to-Work Co-ordinator training package that includes

delivery and follow up support to meet the specific needs of particular industries or regions

6 The improvement of return-to-work outcomes in areas that traditionally have difficulty with return to

work, including (but without being limited to) regional Victoria and small to medium sized business

The programmes supported by the Return to Work Fund fall into three main categories. These are:

 Projects

– problem solving initiatives directed towards the development and implementation of effective

return-to-work outcomes, including research focused on achieving these ends, particularly

involving workplace-based solutions.

 Pilot Programmes

– trials of a finite duration of innovative return-to-work approaches and solutions which are both

sustainable and capable of broader application.

 Support Initiatives

– education, information and communication based activities designed to promote broader

awareness and understanding among employers and workers of timely and effective return-to-

work approaches and practices.

Some 13 projects were funded in the first round of funding. A snapshot of some of these projects, which

illustrate approaches to projects, pilot programmes and support initiatives is set out in the following table.
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Table 27: Some projects supported by the VWA Return to Work Fund

Lead Organisation Duration Project details

Murray Goulburn Cooperative
Limited

18 months Provision of customised tools to support the delivery of
early intervention strategies to rural Victorian
employers in the light of barriers in regional areas such
as access to health care services and availability of
general practitioners and allied health services.

St Vincent’s & Mercy Private
Hospitals

2 years Testing a range of workplace-based initiatives across
two campuses aimed at creating a positive and
supportive workplace culture in the hospital to reduce
injury claims and achieve better return to work
outcomes

Victorian Trades Hall Council 3 years Raising awareness of the rights and obligations of both
employers and injured workers in relation to RTW and
improving the capacity of both parties to deal with
RTW in a collaborative way aided by ground level
support and training.

Victorian Employers Chamber of
Commerce and Industry

1 year Development of targeted guidance material for SMEs
to assist them in implementing RTW processes
together with a dedicated toll free telephone hotline.
Assessment of the suitability of an on-line web-based
training product.

Resworks 1 year Development of an online research database that will
translate landmark RTW research into transparent
practical knowledge to facilitate RTW through
educating and supporting stakeholders.

Bendigo Health 1 year Development of a training module to educate
undergraduate medical and physiotherapy students in
RTW at La Trobe and Monash Universities in Bendigo
with such material also being disseminated to current
medical and physiotherapy providers in the Bendigo
region.

Recruitment and Consulting
Services Association

1 year Development of an alternative RTW model for the
labour hire industry.

Recommendation:

47 That the WorkCover Corporation establish a Return to Work Fund, similar to that existing in
Victoria, to fund innovative and quality initiatives for improving return to work outcomes.
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5.4 Measures in support of quality injury management and effective return to
work

5.4.1 Introduction

The pre-eminent North American research institute in the area of workplace injury and illness, the Institute of

Work and Health (IWH) in Toronto, has recently provided a stock take of the current state of knowledge in

relation to what is working and what is not in relation to return to work seen through the prism of three

outcome measures: duration of work disability, costs of work disability and the quality of life of workers.45

This draws from a comprehensive systematic literature review involving both quantitative studies and

qualitative studies completed in 2004 by the IWH46 and from other current research on return to work. In

terms of overall findings, the review of the literature found that workplace-based return-to-work interventions

have positive impacts on duration and costs of work disability, but there was only weak evidence that these

interventions had a positive impact on workers’ quality of life. In looking at the research evidence, the recent

review distilled seven principles from such evidence in relation to return to work.

1 The workplace has a strong commitment to health and safety which is demonstrated by the behaviours

of the workplace parties.

2 The employer makes an offer of modified work (also known as work accommodation) to injured/ill

workers so they can return early and safely to work activities suitable to their abilities.

3 RTW planners ensure that the plan supports the returning worker without disadvantaging co-workers and

supervisors.

4 Supervisors are trained in work disability prevention and included in RTW planning.

5 The employer makes an early and considerate contact with injured/ill workers.

6 Someone has the responsibility to coordinate RTW.

7 Employers and health care providers communicate with each other about the workplace demands as

needed, and with the worker’s consent.

5.4.2 Workplace culture

The first of these propositions, the nature of workplace culture, particularly as reflected in the commitment to

health and safety exhibited in the behaviours of the workplace parties is the fundamental key to building an

effective return to work system. Methodologically sophisticated studies have consistently demonstrated that

the strength of workplace commitment is the strongest and most consistent correlate to effective and durable

45
Seven Principles of Successful RTW. This can be accessed from the IWH website: www.iwh.on.ca

46
Franche, R.-L., Cullen, K., Clarke, J., MacEachen, E., Frank, J., Sinclair, S., and the Workplace-based return-to-work literature

review group, Workplace-based return-to-work interventions: A systematic review of the quantitative and qualitative literature.
Toronto: Institute for Work & Health, 2004.
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return to work. This commitment across all levels of the organisation might be described in terms of a

supportive health and safety and return to work workplace culture. In the words of one leading Australian

researcher, Dianne Kenny, such a supportive culture is characterised by a situation where a worker has

“occupational bonding” in the form of meaningful and respectful relations with their employer and co-

workers.47

The importance of workplace culture has been demonstrated in a number of studies by researchers associated

with the WE Upjohn Institute for Employment Research. For instance the Michigan Disability Prevention

Study (MDPS), a three year collaborative research project involving 220 Michigan establishments with more

than 100 employees from seven different industries, conducted by Allan Hunt and Rochelle Habeck, assessed

the impact of various employer policies and practices on the prevention and management of workplace

disability. It developed eight organisational policy and practice scales including that for people-oriented

culture. A significant association was found between the people-oriented culture scale and the lost workday

rate (total number of lost workdays per 100 workers) such that companies with higher ratings of people-

oriented culture demonstrated a significantly lower lost workday rate.48

A prospective cohort study, involving some of the same researchers, of patients undergoing surgery for carpal

tunnel syndrome in Maine found that the rate of return to work six months post-surgery was nearly twice as

high for workers who perceived a higher level of people-oriented culture in their workplace.49 Both the MDPS

and the Maine carpel tunnel surgery studies indicated that a positive correlation with low lost workday rates

was also demonstrated in relation to other organisational policy and practice scales that relate to a healthy

workplace culture, including those for active safety leadership (top management support of safety through

investment of company resources and personnel time) and safety diligence (corporate attention to worker

safety through measures such as equipment maintenance and time accident investigations). In the Maine

study, the rate of return to work was 1.6 times higher for workers who perceived a higher safety culture in

their workplace.

The IHW stock take found that among the ‘behaviours’ in the workplace that are associated with good return to

work outcomes are:

 top management investment of company resources and people’s time to promote safety and co-

ordinated return to work

 labour support for safety policies and return to work programming (for example, demonstrated by

inclusion of return to work job placement practices in policies/procedures and/or the collective agreement);

and

47
Kenny D. Barriers to occupational rehabilitation: an exploratory study of long-term injured workers. Journal of Occupational

Health and Safety – Australia & New Zealand 1995; 11(3): 249-256.
48

Hunt HA, Habeck RV. The Michigan disability prevention study. Kalamazoo, MI: WE Upjohn Institute for Employment Research.
1993. Habeck RV, Hunt HA, VanTol B. Workplace factors associated with preventing and managing return to work. Rehabilitation
Counseling Bulletin 1998; 43(2): 98-143.
49

Amick BC, Habeck RV, Hunt HA, Fossel AH, Chapin A, Keller RB et al. Measuring the impact of organizational behaviors on
work disability prevention and management. Journal of Occupational Rehabilitation 2000; 10(1): 21-38.
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 commitment to safety issues as the accepted norm across the organization.

One of the consistent findings from the quantitative research evidence is the beneficial effect of having trade

union involvement in disability management interventions and return to work with such involvement being

associated with a reduction in both work disability duration and cost. This is similarly reflected in the

qualitative research record, highlighting for instance the fact that a collaborative labour/management approach

in the planning and implementation of a return-to-work programme can ensure that the return-to-work process

does not become derailed by industrial relations considerations.

One Canadian initiative, but now being adopted internationally, builds upon a census-based approach to

disability management, in which is embedded participation by both management and labour. This initiative is

the range of programmes and related processes that fall under the authority of the International Disability

Management Standards Council (IDMSC).50 The two main functions of the IDMSC, which was established in

2003, is to oversee the global certification process of the professional designations of the Certified Return to

Work Coordinator (CRTWC) and the Certified Disability Management Professional (CDMP) and to manage

the global administration of the Consensus Based Disability Management Audit (CBDMA). The IDMSC

principles and criteria are defined in the Code of Practice for Disability Management and the Occupational

Standards in Disability Management which have been developed as the result of extensive research and

widespread international consultation.

The CBDMA, the disability management audit tool auspiced by the IDMSC, is an instrument that evaluates

the quality of disability management practice within an organisation through evidence-based, consensus-based

and survey-based questions, administered by certified auditors. This evaluation of organisational disability

management practice and culture probes 16 elements under three major categories: disability management

policy and workplace resources; disability prevention; and early intervention and timely return to work

processes. It is very extensively used in Canada and Germany and also is in use in the United Kingdom,

Ireland, Austria, Switzerland, New Zealand, Belgium and the Netherlands as well as Australia. In fact,

Employers Mutual holds one of the licences for the CBDMA in Australia.

One of the major contributions that a regulator could make to the effectiveness of return to work outcomes

within a workers’ compensation system would be to act as a general facilitator to the development of more

supportive workplace cultures within and across the scheme employer community. The inauguration of annual

Recovery and Return to Work Awards, first held in September 2007, by the WorkCover Corporation is an

important step in this direction. These awards have as their aim the rewarding of excellence in injury

management, return to work and services to injured workers and employers as well as promoting and raising

awareness of best practice approaches to return to work. The winners in all sections of the 2007 awards

categories exemplify many, if not all, the attributes that underlie exemplary return-to-work outcomes. The

challenge is to have these messages and the approaches adopted by the award winners understood and

implemented more widely across the system. Hence a key task of an active and enlightened regulator is to

engage in the diffusion of these approaches and assist in the development, maintenance and extension of

supportive workplace cultures. .

50
In the interests of transparency, it should be noted that Alan Clayton is the Australasian representative of the IDMSC.
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Recommendation:

48 That the WorkCover Corporation build upon existing initiatives to make the fostering and facilitating

of more supportive workplace cultures within and across the scheme employer community (both

levy-paying and self-insured) a key part of its regulatory mission and programme.

5.4.3 Provisional liability

The need for prompt attention to claim and injury management has been highlighted in several areas of this

report. One impediment to this objective arises from delays and disputes surrounding the determination of

liability – ie does the injury constitute a compensable injury within the definitions of the relevant legislation.

Experience in workers’ compensation jurisdictions (which are fundamentally “no-fault” schemes in Australia)

has demonstrated that at a practical scheme level, delays and disputes surrounding this issue are often counter-

productive. In most cases the injured worker is able to establish entitlement to benefits, and in the meantime

the time and effort expended on resolving the so-called liability issue lead to the claim becoming far more

protracted and difficult than would otherwise have been the case, and the injured worker being compromised

with respect to return to work potential. While there are some claims where liability is rightly denied or

reduced, these are far outweighed by the many where the dispute does not succeed.

One way of dealing with this issue is the notion of Provisional Liability, whereby the injured worker is

assumed to be entitled to benefits, and is supported on the basis of this assumption, unless and until a finding

is made to the contrary, usually up to a maximum period. Such a system operates in NSW, where, within

seven days of being informed that an injury has occurred, the claims agent must begin provisional liability

payments to the injured worker, unless there is a reasonable excuse to not start payments. The agent must also

decide how long provisional liability payments will continue, up to a maximum of 12 weeks. If, following the

initial notification of injury and commencement of provisional liability payments, a claim form is submitted

(after, say, four weeks), the agent has either 21 days, or until the period of provisional liability expires, to

make a decision. Based on the type of injury and incapacity, the agent may decide to extend provisional

liability.

Since the introduction of provisional liability in NSW, there has been a marked improvement in the following

parameters:

 the speed of recognition of claims, and also of significant claims

 the speed of resolution of claims

 the frequency of disputes around the issue of liability, and

 the outcome of claims, with the average duration of significant claims falling markedly.

Another, even starker, example of the power of early admission of restricted or provisional liability arose out

of the 1999 amendments to the NSW motor injury compensation legislation. These amendments provided
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insurers with the power and obligation to pay medical expenses up to a certain amount on receipt of an

Accident Notification Form (ANF). Previously insurers in the scheme, which is a common law scheme, would

usually pay benefits only on admission of liability. At the time of the legislation there was widespread fear in

some circles that the new legislation would increase claims and cost in the system. On the contrary, however,

the scheme has improved enormously with both claim numbers and overall scheme cost reducing

significantly.

It is difficult to quantify the financial impact of provisional liability in these schemes in isolation from other

initiatives, but there is little doubt that the benefit far outweighed any cost.

Recommendation

49 That a system of provisional liability be introduced in order to ensure that payments to injured and ill

workers are not unnecessarily delayed and that rehabilitation and return to work efforts can be began

as soon as possible. It is proposed that this provisional liability would be accepted for up to twelve

weeks of income replacement and for a maximum of $5,000 in medical and like costs.

5.4.4 Rebate of excess for early reporting

Another consistent finding from the research literature is the importance of early reporting of claims for

effective claims and injury management and enhanced return to work outcomes. Late reporting has a clearly

demonstrable impact upon claims costs. Thus a study by a leading United States insurer, The Hartford, of over

53,000 permanent partial and temporary total incapacity claims occurring between 1996 and 1999 indicated

that claims reported two weeks after occurrence had average settlement values 18 per cent higher than those

reported in the first week. Claims reported in the third and fourth week after occurrence had average

settlement values approximately 30 per cent greater than those reported in the first week. Claims reported

after one month of occurrence had 45 per cent higher average settlement values.51

A 2002 Tasmanian report on ‘Timeliness of Claims Reporting’ is to the same effect. This showed that, in

Tasmania, on average:

 claims forwarded by employers to insurers in the second and third week cost approximately 13 percent

more than those forwarded in the first week

 claims forwarded in the fourth and sixth week cost approximately 25 percent more than those

forwarded in the first week

 claims forwarded in the seventh and twelfth week cost approximately 34 percent more than those

forwarded in the first week, and

 claims forwarded after three months cost approximately 91 percent more than those forwarded in the

first week.

51 Pitruzzello G, The high cost of delays: findings of a lag-Time study, Issues Report, Summer 2000, 13.
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There are a number of different methods used to encourage employers to report incidents quickly after a claim

occurs. These can be summarised into two main types:

 bonuses for early reporting; or

 penalties for late reporting.

South Australia currently has a penalty system in place – called the Late Lodgement of Claims Policy. The

policy however tends to give employers several opportunities to avoid the penalty, and is therefore likely to be

ineffective, particularly for those smaller employers who may only have one claim every few (or more) years.

One way of incentivising employers may be to have a bonus for early reporting such as a rebate on the excess

payable for the occurrence of a claim. NSW has such a program in place which encourages employers to

report a claim which has been notified to them by waiving the excess that would otherwise have been payable.

The program works by:

 waiving the excess (defined as one weeks compensation) if the employer reports the claim within one

week of being notified of the incident;

 otherwise payment of the excess is required.

Currently in South Australia the first two weeks of income maintenance must be paid directly by the employer

as an excess. If this excess were to be waived, it is estimated that it would increase the cost of the scheme by

approximately $5 million per annum. It is highly likely that the benefit which would emerge from earlier

reporting would far outweigh this cost. It should be noted that the Review proposes a higher test for

employers being able to claim the excess waiver than in New South Wales, namely that this waiver would

only apply where the report is made to the scheme agent within 48 hours of the notification of the claim to the

employer.

Recommendation:

50 That, in order to encourage early reporting, there be a rebate of the employer excess to employers who

report claims to the scheme agent within 48 hours of the notification of the claim to the employer.

5.4.5 Workplace-based return to work initiatives

5.4.5.1 Introduction

It is almost universally acknowledged that the best results in terms of return-to-work outcomes are gained

from arrangements that have their focus at the workplace. In Canada, for instance, the level of return to work

of workers with more significant disabilities is markedly higher in Quebec than in neighbouring provinces, a

feature generally attributed to the very strong workplace focus and early intervention culture in that province.

The benefits of a workplace focused approach to return to work, over other approaches, can be seen in a

recent, elegant Dutch study of workers with low-back pain which assessed the cost-effectiveness of a return-
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to-work programme for workers comparing three different interventions: a workplace-based intervention, a

clinical intervention and usual care.52

The study involved 200 Dutch workers with low-back pain who were on sick leave for two to six weeks. In

the first stage of the study, workers were randomly assigned to one of two groups. The first group received a

workplace intervention consisting of a workplace assessment, ergonomic changes and case management

within two months of injury. They were compared with a second group of workers who received usual care

from an occupational physician. If a worker had not returned to work at eight weeks after the injury, he or she

was randomly assigned to either usual care or a clinical intervention. The clinical intervention included a

physiotherapy program with positive reinforcement. An economic evaluation was conducted in relation to

each form of intervention.

The results of the study were consistent with other, particularly Canadian studies, of the benefits of

workplace-focused interventions but the study is interesting in that it is one of the first to examine the cost-

effectiveness of different interventions. The results showed that the workplace intervention group returned to

work 30 days earlier than those receiving usual care, but the costs of the intervention were slightly higher.

Workers in the clinical intervention group returned to work 21.3 days later, on average, than the usual care

group and the costs were also higher. The group that received both interventions returned to work 50.9 days

later than those receiving usual care. That is, while incurring slightly higher costs, the workplace-focused

intervention produced significantly better return-to-work outcomes.

5.4.5.2 Return-to-work coordinators

Currently, Australian workers compensation legislation attempts to build upon the employment relationship

and entrench the workplace focus in two main ways. The first is the requirement for an employer to keep open

a job or provide suitable employment for an injured or ill worker, at least for a stipulated period of time. The

second is for employers (or at least those of a certain size) to establish and maintain workplace-based

arrangements involving return to work plans and especially nominated return to work coordinators.

With respect to the first of these legislative requirements, that of an employer’s duty to provide suitable

employment, South Australia has been both a pioneer and the leading Australian jurisdiction in terms of

regulatory enforcement of this employer duty. However, while there are provisions in the WRCA for the

establishment of rehabilitation programmes and rehabilitation and return to work plans, South Australia has

not entered down the path of requiring that employers over a certain size nominate a return to work or

rehabilitation coordinator as is the case in New South Wales, Queensland, Tasmania and Victoria. Of these

jurisdictions, the two that have most developed this model are New South Wales and Queensland.

In New South Wales a category 1 employer (namely an employer whose basic tariff premium exceeds

$50,000), as well as self insurers and employers who are insured by a specialised insurer and who employ

52 Steenstra IA, Anema JR, van Tulder MW, Bongers PM, de Vet HCW, van Mechelen W: Economic Evaluation of a Multi-Stage
Return to Work Program for Workers on Sick-Leave Due to Low Back Pain, Journal of Occupational Rehabilitation 2006, 16:557-
578.
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more than 20 workers, must have a return to work coordinator. The return to work coordinator is a worker

nominated by the employer, or a contractor engaged specifically for the role, whose principal purpose is to

assist workers to return to work in a safe and durable manner. The return to work coordinator also ensures that

the policy and procedures in an employer’s return to work program are followed.

Under certain circumstances, two or more category 1 employers can engage a return to work coordinator

under a shared arrangement or through a labour hire company. For this to occur requires obtaining

WorkCover’s approval and satisfaction of a number of conditions including the employers having a common

interest, no disadvantage to workers and that the shared or outsourced arrangements lead to an improvement

in return to work services.

In New South Wales, while there is no requirement for category 2 employers (that is, those whose basic tariff

premium is under $50,000) to appoint a return to work coordinator, employer associations and unions can

establish shared return to work coordinator positions to assist smaller employers.

Under the Queensland arrangements any employer who has wages of $5.352 million for the preceding

financial year or who employs 30 or more workers in a high risk industry53 must have their workplace

rehabilitation policy and procedures accredited by Q-COMP and appoint a Rehabilitation and Return to Work

Coordinator (RRTWC). Formerly the position of RRTWC had to be held by an employee at the workplace. It

can now be contracted out but the RRTWC still must be in Queensland and engaged under a contract by the

employer. An employer can now also appoint one RRTWC for more than one workplace if that person can

reasonably provide a service to each workplace.

All RRTWC must complete a three day training course conducted by an Approved Training Organisation and

then be registered with Q-COMP. As well, RRTWC must undertake a refresher course every three years.

The Review strongly recommends the introduction of a system of workplace-based return to work

rehabilitation and return to work coordination. The fulcrum for such a system would be the requirement for

any workplace with 30 or more workers to employ a Rehabilitation and Return to Work Coordinator

(RRTWC). It is further recommended that, after three years of implementation and operation of a system at

this level of employer size, it be extended to workplaces with 20 or more workers.

The empirical record strongly supports the efficacy of a workplace-based return to work approach and

measures such as workplace return to work coordinators based upon such an approach. It is important that this

approach is robustly underpinned by wider scheme processes, particularly the manner in which claims

management is undertaken. That is, the whole thrust of claims, injury and return to work management needs

to engage the worker, employer, treating doctor and, where applicable, other parties such as rehabilitation

providers, in a manner which provides a return to work partnership. This requires the claims managers of the

scheme agent to be highly conversant with the nature and dynamics of the workplace in order to effectively

assist in the process of securing a durable return to work. This does not appear to be strongly embedded in the

53
There is a Bill before the Queensland Parliament to change this requirement to greater than $1 million in a high risk industry. High

risk industries are defined in Schedule 5A of the Workers Compensation and Rehabilitation Regulation 2003 and include agriculture,
forestry and fishing, mining, manufacturing, construction, transport and storage, health and community services and personal services.
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current arrangements. The consultation process for this Review indicated an approach in which claims

management processes remain highly centralised and office-based in nature. Information was provided to the

Review, from a wide range of sources, that it was difficult to get case managers to leave the Flinders Street

building, that there was a discouragement of having case conferences, that when case conferences were held

there was pressure for them to be conducted at Employers Mutual’s head office and that such case

conferences were frequently cancelled, often with little notice being given.

It is important that the WorkCover Corporation, as scheme regulator, be properly resourced in order to

effectively introduce and administer such a system of workplace-based RRTWCs. This would include the

processes for implementation and ongoing monitoring as well as those associated with accreditation and

reaccreditation of RRTWCs. As well, it would involve matters ancillary to the operation of this system such

as ensuring that the operations of the scheme agent are conducted in a manner that supports a workplace-

based focus to return-to-work activity.

Recommendations:

51 That South Australia introduce a system of workplace-based Rehabilitation and Return to Work

Coordinators (RRTWC) to apply to any workplace with 30 or more workers with the aim, after three

years, to extend its operation to workplaces with 20 or more workers.

52 That the position of a RRTWC must be held by an employee at the workplace and must not be

contracted out.

53 That the Rehabilitation Department within the WorkCover Corporation be properly resourced for the

effective administration of (a) the processes necessary to develop and implement a system of

workplace-based rehabilitation and return to work coordination; (b) the processes for the accreditation

and reaccreditation of RRTWCs; and (c) matters ancillary to the operation of this system, including

ensuring that the operations of the scheme agent are conducted in a manner that supports a workplace-

based focus to return-to-work activity.

5.4.6 Return to Work Inspectorate

Following an announcement by the Minister for WorkCover in Victoria, in October 2006, the Victorian

WorkCover Authority (VWA) established, initially as 12 month pilot, a Return to Work Inspectorate.

Following the completion of this pilot, in November 2007, the VWA Board has endorsed the Return to Work

Inspectorate as a continuing feature of the Victorian scheme.

Six inspectors were recruited from the Occupational Health and Safety Inspectorate and the VWA integrated

the Return to Work Inspectorate with other return-to-work initiatives to provide the best opportunity to

influence return-to-work outcomes. The Return to Work Inspectorate operates separately from the

Occupational Health and Safety Inspectorate with its own strategy in respect to employer visits. The role of

the Return to Work Inspectorate has been focused on:
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 checking employer compliance with basic legislative obligations

 offering support and advice where compliance is not being met; and

 where appropriate, referring employers for further investigation and possible prosecution.

The majority of visits have been to employers with recent lost-time injury claims. Employers are notified

prior to visits by telephone, letter, or via the promotion of specific suburb/town activity.

Following the endorsement of the Return to Work Inspectorate as a continuing feature of the Victorian

scheme, the Inspectorate will operate with around ten inspectors.

The Review recommends that the WorkCover Corporation establish a Return to Work Inspectorate. This

would provide an encapsulating presence for the range of activities promoted by, and responsibilities vested

in, the Corporation with respect to return to work. At one end of this spectrum, the Corporation has invested

considerable energy and resources in social marketing initiatives in support of return to work. At the other, the

Corporation has ongoing responsibilities, some of which are now shared following the appointment of

Employers Mutual as sole agent, in relation to the enforcement of section 58 B and 58C responsibilities.

Recommendation:

54 That there be established a Return to Work Inspectorate within the WorkCover Corporation to oversee

the Corporation’s responsibilities in relation to return to work. This would include advice and

information and also the management of its section 58B and 58C responsibilities.

5.4.7 Redemptions

As the earlier discussion has shown, redemptions have assumed a significant, if not central role, in the South

Australian scheme. It has also been a somewhat confusing role as the level of redemptions has veered, often

quite dramatically from one year to the next. The question is what should be done? There appear to be two

major arguments in favour of redemptions. One is at least quasi moral and the other economic. The first

argument revolves around some notion of human agency and that individuals should be allowed to reach a

bargained resolution of their future entitlements and take that entitlement in the form of a lump sum rather

than being doled out over a period of time. This often intersects with a view that a lump sum exit provides an

escape from the manacles of the workers’ compensation system with anecdotal confirmation that this leads to

better social and health outcomes, notwithstanding the fact that this anecdotal belief is at variance with the

best empirical evidence.54 Indeed, it needs to be accepted that there is strong support for lump sum exit

54
In fact, the only large scale, methodologically sophisticated, Australian study of the health outcomes of the recipients of lump sum

settlement payments compared to workers remaining on weekly payments indicates that those receiving settlements have worse future
health outcomes. This study of 1,021 New South Wales WorkCover claimants involved matching the impact of different
compensation pathways for workers with similarly matched injury and illness conditions. It showed that the common law pathway was
associated with, on average, greater than double the odds of poor health outcomes compared to the weekly benefit pathway. The lump
sum redemption (commutation) pathway was also associated with greater odds of poor health outcomes than the weekly benefit
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payments so that without countervailing regulatory intervention, there is an almost inexorable movement

towards lump sum settlements. The dynamics of this process have been neatly captured by the great doyen of

US workers compensation jurisprudence and author of a ten volume workers compensation treatise, the late

Professor Arthur Larson as follows:55

“One of the things that makes the problem difficult is that the practice of lump summing carries an immediate

appeal to literally every person concerned with a compensation case. The employee naturally has his head

turned by the prospect of an enormous sum of money in one chunk. His wife and children, relatives and

friends, and particularly his creditors, will all line up on the same side. His lawyer may be the most

enthusiastic of all about the lump-sum principle since it means that he can get a respectable fee all in one

payment, instead of having it dribbled out over a long period. The insurance carrier and employer are glad to

have case closed and written off their books. The administrator similarly is glad to mark the case closed and

remove it from his overcrowded docket. Who then is to stand up and say, ‘Wait a minute; you are all defeating

the basic purpose of workers compensation?’ The only way this can be done is to write the restrictions on

lump summing into a statute in such cast-iron terms that they cannot be circumvented. Better still, since some

of the toughest statutes have indeed been circumvented, the statute might abolish the practice of lump

summing altogether.”

The other argument for redemptions is economic and is advanced from the accountancy perspective of

scheme liabilities. This is that, if the future income stream of an ongoing entitlement to weekly compensation

payments can be bought out in a capitalised sum at a significant discount to its full value, there is a saving to

the balance sheet of the workers’ compensation scheme.

On the other side of the argument, is the pausing admonition put by Arthur Larsen in the extract just quoted:

‘Wait a minute; you are all defeating the basic purpose of workers’ compensation? This is particularly so in

the modern understanding of the purposes of workers’ compensation as schemes that aim, where prevention

initiatives have failed, to return injured and ill workers’ back to employment, at their maximum potential, as

expeditiously as possible. The presence and operation of a system of redemptions has a corrosive effect upon

the establishment and maintenance of a return to work culture. One of the major recommendations of the 2004

Mountford McEwan review was for ‘eliminating redemptions entirely’ because of their impact upon scheme

culture.

This Review is in full sympathy with this approach. It believes that the general presence of redemptions is

inimical to a return to work culture. However, it baulks from a total blanket ban on any redemption, in any

circumstance, at any time. It posits that there are circumstances where there could be recourse to a redemption

payment without this corrosive effect. One situation may be where a worker is back at work and receiving

almost full income replacement from their employment wages but there is a very small top up from the

compensation system. The administrative costs of continuing to pay an ongoing small partial incapacity

benefit may justify a capitalisation of the ongoing entitlement. Secondly, there is the situation of older

workers with limited employment capacity because of limited education and skills and who are unlikely to

pathway, but not as great as that associated with the common law pathway. This effect remained unchanged after adjustment for socio-
demographic factors: PricewaterhouseCoopers, Health, return to work, social and financial outcomes associated with different
compensation pathways in NSW: Quantitative survey of claimants, September 2003.
55

National Commission on State Workmen’s Compensation Laws, Supplemental Studies, 1972, vol. 1, p. 34.
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benefit from retraining. Thirdly, there may be the situation of a worker with an aggressively terminal

condition such as mesothelioma where it may be a social imperative of knowing that the interests of his or

family have been taken care of before their death.

Recommendation

55 That there be a ban on redemption payments except in the situations where:

a there is an ongoing weekly benefit of $30 a week or less;

b the worker is 55 years of age or older and all reasonable return to work, rehabilitation and

retraining options have been exhausted and there is no foreseeable prospect of the worker

returning to work; or

c there exist exceptional circumstances where there is an overwhelming social interest in

finalising the matter.

56 That the WorkCover Corporation develop procedures and guidelines to ensure that the intent of these

restrictions on the circumstances of redemption payments is not undermined by ambiguity or

uncertainty.

5.5 Increasing the capability and capacity of scheme partners

5.5.1 Introduction

The path forward that is recommended in this Review involves a highly dedicated commitment to quality

injury management and return to work practice. This requires highly competent and professional practitioners

across all the various disciplines that are involved in injury, claims and return to work management. This is

not easy. Quality claims, injury and return to work management requires a high level of skill and competency

since work injury and illness is best understood in terms of a biopsychosocial model of health which involves

a complex set of interactions involving the individual, their psychological make up, the nature of their

employment and their work, family and social environment.

Superimposed upon this, in terms of the achievement of return to work, are a series of constraints and possible

barriers including the nature of workplace culture and the employer’s ability to offer alternative duties. Within

this environment, the nature, quality and timing of interventions aimed at securing an injured or ill worker’s

return to work are crucial to the achievement of a successful and durable outcome. In the vast majority of

cases the return to work process is relatively unproblematic. However, unless careful attention is paid to the

complete dynamics of the process, many cases which should have achieved a similarly unproblematic

outcome become complex, long duration claims. Acquiring a professional understanding of this environment

and the technical competencies to achieve quality outcomes within it requires both training and experience.

While many of the provider groups within a workers’ compensation system – for example, medical

practitioners, allied health professionals and lawyers – have well established, tertiary education based,
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programmes of training, often backed by requirements for ongoing learning in order to maintain professional

certification, this has not generally been the case for claims and case managers in insurers and claims agents.

This is not to suggest that the current arrangements for the range of professionals referred to are ideal in terms

of the ongoing inculcation of relevant knowledge and practice wisdom that will increase the sophistication

and effectiveness of their involvement within the scheme. Indeed, one of the roles of the WorkCover

Corporation, in conjunction with the relevant professional associations, is to provide avenues through which

the attainment of such knowledge and practice wisdom can be most effectively promoted.

5.5.2 Claims managers

It is a somewhat melancholy fact that, while workers’ compensation schemes have been in operation in

Australia for over a century, it is only in very recent years that there has been any real attention to the

development of structured training programmes for claims and case managers. When Alan Clayton conducted

a review of the framework for rehabilitation in the South Australian WorkCover system in mid-2005 he found

claims and case managers were often provided with a minimal level of training before having to take on a

sizeable caseload and the exigencies of the work environment. There was also little ongoing training and skill

development. Since that review there has been a change in the nature of the agent arrangements with the move

to a single scheme agent, Employers Mutual. This change has resulted in lower case loads and the hiring of

many new claims managers, many who had never worked in the workers’ compensation industry before. As

well, the level of training provided by Employers Mutual is generally more extensive than that offered by

previous agents. However, if there is to be a move to a scheme that entrenches sustained, durable and quality

return to work outcomes then clearly there needs to be further effort directed towards the nature of staff

engagement, induction and ongoing training.

At the time of the 2005 review of the framework of rehabilitation in the South Australian scheme, Professor

Kathy Alexander was conducting a review into health care infrastructure and related matters. In her report,

Professor Alexander pointed to the turnaround in the performance of the New Zealand Accident

Compensation Corporation (ACC) scheme which included a fall in the average duration of compensation

claims from 56 days to 35 days while claimant satisfaction has increased to an all time high of 86 percent.

As the 2005 review noted, a not insignificant component of this performance stems from the efforts, over the

last decade, by the New Zealand ACC scheme to increase the professionalism and competency of its case

management staff. As a result, almost all case managers now have some form of tertiary qualification and

experience in a professional field. In its recruitment procedures for filling case manger positions, the ACC

seeks staff with strong communication skills and who are able to demonstrate professional judgment. It has

begun using psychological testing and targeted interviewing techniques to enhance the recruitment of persons

with these qualities.

In terms of training, the ACC has a national induction programme (StartUp) consisting of a number of core

modules (such as using the information system) together with specialised modules (such as caseload

management). The six week programme involves structured activities mainly supervised by a team manager,

and supported by a ‘buddy’ system. Within the first 12 weeks of their employment, all new recruits attend a

one-day orientation workshop at the ACC’s head office which provides a strategic overview of ACC’s role
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and functions, together with its history and operational philosophy. There are also ongoing, self-directed,

learning modules supported by written material.

The ACC also has a formal staff training programme known as TeamUp involving workshops, self-directed

learning modules and team-based training sessions. The training workshops cover communication modules,

skills in negotiation, and interview room safety. The self-directed learning modules include customer care,

entitlements, rehabilitation, and the review process. The team-based training sessions are scheduled three

times a month in each branch and are of an hour’s duration. These include a focus on new policies and

initiatives and the reinforcement of specific training needs as they arise. The knowledge and skills learned

during the training sessions are supported through coaching by team managers. This coaching component is

considered to have contributed to a reduction in case manager turnover. As well, the ACC uses external

management training to improve branch leadership and communication. The ACC also encourages case

managers to further their professional development through attending courses and conference and obtaining

higher qualifications.

In order to build an enhanced capability and capacity base for claims managers and associated staff in the

claims agent, the partnership between the WorkCover Corporation and Employers Mutual needs to extend to

the manner in which this issue can be addressed and an ongoing programme developed and implemented. A

coherent and comprehensive set of arrangements such as developed by the New Zealand ACC should be the

goal of this collaboration both in terms of building a more knowledgeable and capable workforce but also in

retaining this valuable resource. In many Australian workers’ compensation schemes the level of annual

turnover of claims staff is often in the region of a fifth to a quarter of such staff. One of the by-products of the

New Zealand arrangements is that the annual turnover of claims staff is in single digit percentage terms and

most of those staff leave to go to other positions within the ACC.

As well, and supplementary to this process, there is now a recent Australian initiative devoted to training and

skill development within the accident compensation industry. The Personal Injury Education Foundation

(PIEF), which was established in early 2006 by a consortium of Australian regulators, insurers and claims

management organisations, together with the New Zealand ACC, has developed, in conjunction with Deakin

University, a comprehensive postgraduate program in personal injury which is tailored to the needs of

Australian and New Zealand accident compensation schemes. The members of the PIEF cover regulators,

insurers and claims organisations that cover both workers’ compensation and compulsory third party motor

vehicle personal injury. The PIEF programme can lead to a number of qualifications, namely a

 Graduate Certificate of Management (Personal Injury)

 Graduate Diploma of Management (Personal Injury)

 Master of Management (Personal Injury)

 Master of Business (Personal Injury).

One of the members of the PIEF, the New South Wales WorkCover Authority has recently announced a

scholarship programme (five scholarships a year) which will support New South Wales based employees in a

scheme agent, a specialised insurer or a self-insurer to undertake one of the PIEF courses. It is suggested that
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the PIEF post graduate courses are relevant, in terms of background knowledge, to staff of the regulator as

well as those of the scheme agent and self insurers.

Recommendations:

57 That the WorkCover Corporation and Employers Mutual develop an enhanced capability and capacity

base for claims managers and associated staff through training and other initiatives which include:

a a comprehensive and coherent set of training arrangements such as those developed by the New

Zealand ACC; and

b involvement by staff of the WorkCover Corporation and Employers Mutual in the post-graduate

training programmes conducted by the Personal Injury Education Foundation.

58 That the WorkCover Corporation, Employers Mutual and SISA develop a scholarship fund which will

provide at least three scholarships a year; one to a WorkCover Corporation employee, one to an

employee of Employers Mutual and one to the employee of a self insurer to undertake a PIEF post-

graduate course.

5.5.3 Scheme regulator

It is axiomatic that the scheme regulator, the WorkCover Corporation, needs to establish an organisational

skills and competency base that gives it the capacity to effectively oversee and regulate the operations of the

workers’ compensation scheme. The WorkCover Corporation has already been engaged in a process to

enhance its skills base in key areas of scheme activity, particularly in relation to acquiring current industry

knowledge and extending its capacity in scheme analysis and modelling. The task ahead, in terms of the

requirements of a sophisticated, active, regulator will require a continuation, and perhaps acceleration, of this

process of capability and capacity building.

Allied to the building up of the skill and capability base of WorkCover Corporation staff, the capacity of the

scheme regulator can also be enhanced through the development of strategic alliances or partnerships with

bodies with specialist knowledge and expertise. A very good example of such an alliance is that between the

Workplace Safety and Insurance Board (WSIB), the workers’ compensation scheme operator and regulator in

the Canadian province of Ontario and the Institute for Work and Health (IWH). The IWH is probably the pre-

eminent research institute in North America dealing with issues concerning occupational injury, illness and

disability. As well as an extremely strong research base, for instance, the IWH hosts the Cochrane

Collaboration’s Back Review Group, knowledge transfer and exchange is a dedicated core function of the

Institute. In this way the IWH has, for over a decade and a half, provided research and evidence-based

practical tools for clinicians, policy makers, trade unions and employers. While the IWH maintains an arm's-

length relationship with the WSIB, there is a high degree of interaction with the Institute’s President playing

an active role on the WSIB's Research Advisory Council and the WSIB Chair and Vice-President, Policy &

Research being members of the IHW Board.
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There is in South Australia a body, albeit smaller, similar to the IWH. This is TRACsa, an entity established

by the State Government in December 2005. Like the IWH it is an independent not-for-profit organisation

dedicated to evidence-based research and knowledge transfer. The initial funding for TRACsa has come from

the Motor Accidents Commission and hence its early research focus has been upon recovery after road

trauma. However, TRACsa has a high quality core of multidisciplinary staff. TRACsa also has an emerging

relationship with the WorkCover Corporation. The Review believes that this could be expanded along the

lines of the relationship that exists between the WSIB and the IWH, particularly if TRACsa, as it develops, is

able to embrace the notions of workplace-based return to work and strategic labour force connections

described above.

Recommendation:

59 That the WorkCover Corporation continue to build upon current initiatives and establish an

organisational skill and competency base commensurate with the needs of a sophisticated, active

regulator.

60 That the WorkCover Corporation further investigate the establishment of an ongoing strategic alliance

and partnership with TRACsa similar to that which exists between the Ontario Workplace Safety and

Insurance Board and the Institute for Work and Health

5.5.4 Workers and employers

In a real sense workers and employers are the primary stakeholders in the workers’ compensation system. It is

essential if the scheme is to achieve anything approaching optimal outcomes that the capability and capacity

of these primary stakeholders is also nurtured and developed. Mention has been made of the necessity to

foster and sustain a supportive workplace culture. Also, there has been discussion of the need to embed this

capacity at the workplace level in initiatives such as workplace-based return to work coordinators. In order to

increase the beneficial workings of the system, there is a requirement to provide more general assistance, in

terms of knowledge, understanding and representation, to workers and employers.

One feature of Canadian schemes is the formalised presence of independent agencies funded by the workers’

compensation insurer to assist workers and employers. Thus in Ontario there is an Office of Worker Adviser

(OWA) and an Office of Employer Advisor (OEA) which operate as independent bodies under the Ministry of

Labour and whose operations are funded by the Workplace Safety and Insurance Board (WSIB, the equivalent

in Ontario of the WorkCover Corporation). Both the OWA and OEA have existed since 1985. Similar bodies

(such as the Worker Advisor Office in Manitoba) operate in other Canadian provincial workers’ compensation

schemes. While there are differences in terms of the finer detail between these provincial arrangements, they

share the features of providing expert advice and often offering representation in matters before the workers’

compensation regulator or disputes resolution body.

Thus the OEA in Ontario provides advice to all employers including information about the practices of

successful employers and programmes. For employers with less than 100 workers the OEA also provides
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representation and intervention at the WSIB and at the Workplace Safety and Insurance Appeals Tribunal

(WSIAT). Similarly Employers' Advisers in British Columbia provide assistance such as the preparation of

submissions to the Workers’ Compensation Board, assistance before the Workers’ Compensation Appeal

Tribunal as well as conducting training seminars on occupational health and safety issues, prevention, claims

management, assessments and appeals.

One of the differences in the Canadian arrangements in relation to worker advisor arrangements concerns

whether such a service extends to all workers or only non-unionised workers. Thus the OEA in Ontario will

advise unionised workers about any relevant time limits that may apply in relation to their case and refer the

worker back to their union for assistance. Representation of workers at the WSIB and the WSIAT only

extends to non-unionised workers.

There are existing services for workers and employers in the South Australian scheme. The WorkCover

Corporation used to have a WorkCover Employee Advocate Unit. Following its disbandment, advice and

advocacy services are provided through SA Unions and Business SA for workers and employers respectively.

Thus SA Unions operates its Workers Compensation Service (WCS) which provides advice and advocacy

services to workers. Similarly Business SA conducts its Workers Compensation Representation Service

(WCRS) which offers a range of advice and representation services to businesses employing less than 100

workers. The advocacy and representation services extend to the conciliation, pre-arbitration and arbitration

stages of disputes but not to preparation for, or representation at, judicial determination hearings before the

Tribunal. As well, the Review is aware of a number of injured worker support and advocacy groups which are

operated by extremely dedicated individuals with very little resourcing and often at significant personal

financial (and emotional) cost to some of these individuals.

The Review believes that it is important that services to assist workers and employers extend to all workers

(whether unionised or not) and to all employers (whether a member of an employer association or not). It

recognises that there are existing arrangements serving workers and employers. However, it sees merit in

extending the range and scope of these existing arrangements, especially those services providing independent

advice and representation, funded by the workers’ compensation scheme, on the Canadian model. However, it

does not wish to override existing services, although these existing services may feel content in relinquishing

this role if they considered that there was an adequately funded service which robustly discharged the role that

they are currently undertaking. It may be appropriate that this matter be considered by the Workers

Rehabilitation and Compensation Advisory Committee or some equivalent stakeholder forum in a process that

includes the participation by existing injured worker support and advocacy groups.
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Recommendations:

61 That the Minister refer the question of an appropriate framework for advice, support and

representation of workers and employers, in relation to workers’ compensation matters, to the

Workers Rehabilitation and Compensation Advisory Committee (WRCAC) or some equivalent

stakeholder forum for consideration and advice.

62 That the WRCAC or equivalent stakeholder forum include the participation of representatives of

existing injured worker support and advocacy groups in undertaking this process of consideration

and advice.

5.6 Embedding strong accountability measures

5.6.1 Protection of rights

It is important that systems that espouse values of openness and accountability actually have mechanisms that

show that those values are more than mere rhetoric. One area where this is particularly important is that of

hearing, taking heed and addressing situations where the scheme has failed to honour its espoused principles.

In the area of worker entitlements, one way of giving credence to these principles may be through a Code of

Claimants Rights such as exists in the New Zealand ACC scheme. This Code contains an elaboration of

certain rights and how they should be expressed in terms of ACC practice as well as a process for dealing with

alleged breaches of these espoused rights.

If a claimant has a problem or concern about the ACC’s compliance with the Code, there is often an initial

attempt to resolve the matter at the local level with the person the claimant is dealing with at the ACC or with

that person’s manager. The ACC will advise the claimant as to what steps have been taken in relation to the

claimant’s problem or concern as well as advising the claimant as to the procedures for lodging a complaint if

the claimant is not satisfied with the attempted resolution at the local level.

A complaint in relation to a claimant’s concern about compliance with the Code can be lodged with the ACC’s

complaint service, whether or not an attempt at local resolution has been attempted. This complaint may be

made orally or in writing. The complaints service will investigate the complaint and issue a written decision

advising whether the ACC has breached the Code, the reasons for the decision and, if a breach has occurred,

what remedies or actions will ensue. It will also advise the claimant of their right to a further review.

Where the complaints service finds that there has been a breach of the Code, it may direct the ACC to:

 provide a written or oral apology

 forward a written explanation of the situation

 meet with the claimant to consider the claimant’s views and achieve resolution, accompanied by the

claimant’s support person(s) where requested

 forward information to the claimant which explains:
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– the claim and related entitlements

– review and appeal rights

– any appropriate legislation, services, and the expected time frames

 provide the claimant with access to the claimant’s file

 facilitate communication by ensuring a response is given to questions and requests; and

 provide interpretation services.

As well, the complaints service may, where appropriate, recommend other remedial actions that may be

required.

In addition to these remedies in an individual case, the ACC is also required to address the wider implications

of breaches of the Code by analysing and monitoring issues arising from the complaints process, identifying

concerns with operational policies and processes and, where appropriate, instituting remedial action in

relation to such policies and processes. As well, the ACC is to inform the claimant that the situation has been

addressed.

If a claimant is still aggrieved about the decision, he or she can apply for a review of that decision. This is

undertaken by an independent reviewer. There is no further course of appeal from a decision of the

independent reviewer.
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Table 28: Summary of Rights in ACC Charter of Claimants Rights

Right Expression of that right

To be treated with dignity and
respect

We will treat you with dignity and respect.

We will treat you with honesty and courtesy.

We will recognise that you may be under physical, emotional, social, or financial strain.

To be treated fairly, and to have
your views considered

We will treat you fairly.

We will listen to you and consider your views.

We will take into account, and be responsive to, any impairment you may have

To have your culture, values and
beliefs respected

We will be respectful of, and responsive to, the culture, values, and beliefs of Maori.

We will be respectful of, and responsive to, all cultures, values, and beliefs.

To have a support person or
persons

We will welcome you and your support person(s) provided that the safety of all involved
can be assured.

To effective communication We will communicate with you openly, honestly, and effectively.

We will respond to your questions and requests in a timely manner.

We will provide you with an interpreter when necessary and reasonably practicable.

We will provide information in a form which you can access, and in a timely manner.

To be fully informed We will provide information on how to make a claim for cover and entitlements.

We will keep you fully informed.

We will provide you with full and correct information about your claim, entitlements,
obligations, and responsibilities.

We will inform you if your entitlements change.

We will give you information about how we provide services, and how to access them.

We will discuss expected time frames with you.

We will inform you of your review and appeal rights under the Act.

To have your privacy respected We will respect your privacy.

We will comply with all relevant legislation relating to privacy.

We will give you access to your information, in accordance with legislation.

To complain We will work with you to address problems and concerns.

We will inform you about options available for resolving problems and concerns.

We will inform you about the complaints process, and the normal time frames for dealing
with complaints

It is important that the proposed Code of Workers’ Rights be seen as representing the fundamental values that

are expected to be observed and acted upon within the WorkCover system. Accordingly, the Code should be

given statutory expression exhibiting the will of the legislature on behalf of the South Australian public. This

can be achieved by making the Code of Workers’ Rights a schedule to the WRCA.
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Recommendation:

63 That there be introduced a Code of Workers’ Rights similar to the Code of ACC Claimants’ Rights

contained in the New Zealand Injury Prevention, Rehabilitation, and Compensation Act 2001 with

similar mechanisms for redress in cases of violation of the Code.

64 That the Code of Workers’ Rights be given statutory expression as a schedule to the WRCA.

5.6.2 Office of the South Australia WorkCover Ombudsman

Further to the issue of the Code of Workers’ Rights, the credibility of a complaints investigation system is to a

large degree dependent upon both its independence and authority. There are existing complaints investigation

arrangements within both Employers Mutual and the WorkCover Corporation. However, such arrangements

often suffer from the perception that this amounts to ‘Caesar judging Caesar’. Notwithstanding the fact that

the reality is usually completely different from this perception, the Review considers that it is important for

the credibility of the complaints investigation process that it be seen as both as both important (that is invested

with a high level of authority) and overtly independent.

Accordingly the Review recommends the establishment of the office of South Australia WorkCover

Ombudsman as an independent office reporting to the Minister for Industrial Relations which will discharge a

complaints investigation role in relation to all matters relating to the operation of the WorkCover scheme. In

relation to the Code of Claimant Rights, the ACC is required to go beyond individual cases and analyse and

monitor issues arising from the complaints processes to see whether there are more systemic issues at work.

Similarly, the Review recommends that the Office of South Australia WorkCover Ombudsman be given the

responsibility to report on such wider systemic issues which it may see as lying behind individual complaints.

It is important that this Office be appropriately resourced so that it can undertake a proper investigation of

individual cases and report on such cases in a timely fashion and also to have the capacity to undertake wider

analysis of any systemic features underlying complaints.

Recommendation:

65 That there be established the office of South Australia WorkCover Ombudsman as an independent

office reporting to the Minister for Industrial Relations. This office will discharge a complaints

investigation role in relation to all matters relating to the operation of the WorkCover scheme. As well

the office will report on any systemic issues that lie behind patterns concerning individual complaints.

This should include the reasonableness of decision making by the scheme agent. It is important that

the Office of South Australia WorkCover Ombudsman is appropriately resourced so that it can report

upon individual cases in a timely fashion and have the capacity to undertake wider analysis of any

systemic features underlying complaints.
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5.7 Looking backwards to see forward

The South Australian workers’ compensation scheme is at a turning point in its history. The current ruling

provision, the Workers Rehabilitation and Compensation Act 1986 (WRCA) was assented to on 24 December

1986 and its provisions came into effect in two tranches, the first on 16 April 1987 and the second (at 4 pm)

on 30 September 1987. The 1986 Act was part of a visionary reform movement in Australian workers’

compensation in the mid-1980s. This was a movement which, at least in its legislative products, began with

the Accident Compensation Act 1985 in Victoria, and as well as the 1986 South Australian legislation,

included among its statutory offspring the 1986 Work Health Act in the Northern Territory and the Workers

Compensation Act 1987 in New South Wales.

However, the WRCA, and scheme it brought forth, probably rank as the finest product of this movement. This

claim can perhaps rest on the breadth of vision and clarity of purpose articulated in the Act, and in the

uncluttered operational structure created to support its operations. However, equally, if not more so, this claim

may rest on the centrality of the rehabilitative purpose that was reflected in so many of its provisions. The

WRCA was the first of the ruling Australian workers’ compensation statutes to incorporate ‘rehabilitation’ in

its title and, along with the 1985 Victorian legislation, it provided the effective foundations for occupational

rehabilitation in Australia.56

This pioneering role in occupation rehabilitation, in considerable part, probably reflects the long history of

social reform in South Australia. In fact, many of the features of the WRCA reflect the approach and analysis

of one of the leading workers’ compensation reviews of the time, the 1980 Byrne Report. The orientation of

the Byrne Review was clearly spelt out in the title chosen for its Report, namely A Workers Rehabilitation

and Compensation Board for South Australia – the Key to Rapid Rehabilitation and Equitable Compensation

for Those Injured at Work. It stated that ‘the rapid rehabilitation of a worker back into the workforce’ should

be a ‘prime objective’ of the workers’ compensation system.57 To this end it proposed the establishment of a

Workers Rehabilitation and Compensation Board, which ‘should be given the statutory power and duty to

oversee and confirm a rehabilitation program for a worker eligible under the Act’.58

It is somewhat paradoxical that at the centre of the current problems besetting the South Australian scheme is

precisely an operational failure of this vision and mission for vocational rehabilitation. The WorkCover

Corporation November proposals were brought forward in response to this failure. Similarly the entire central

thrust of this Report has been on the way in which this failure can be addressed in a manner that gives equal

weight to the twin imperatives of social equity and sustainable financial affordability.

56
It is possible to point to the trailblazing report by Judge Conybeare in 1970 and the 1974 Australian Woodhouse Report as the

precursors to this movement. However, the response, in a number of jurisdictions between the mid-1970s and mid-1980s was the
establishment of counselling and referral services, usually attached to the administering authority in the particular jurisdiction. With
the notable exception of the role played by the Commonwealth Rehabilitation Service in occupational rehabilitation, the systemic
development of occupational rehabilitation services in Australian workers’ compensation relate to the changes in Victoria in 1985 and
South Australia in 1986.
57

A Workers Rehabilitation and Compensation Board for South Australia – The Key to Rapid Rehabilitation and Equitable
Compensation for those Injured at Work, Report of the Tripartite Committee on the Rehabilitation and Compensation of Persons
Injured at Work: chairman D E Byrne, September 1980 [no publisher identified], para 4.3, p. 21.
58

Ibid., para 6.3, p. 51.
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The message of this Report is that there is a need for legislative change. There are elements of the current

structure of the South Australian scheme that operate as an incubus for the attainment of the desired social and

economic goals of the scheme. The removal of such barriers requires legislative action. However, legislative

change is not a panacea. It simply provides a platform upon which sophisticated policy initiatives, that are

both visionary and pragmatic in nature, backed by strong managerial action, can combine to strive for optimal

return-to-work outcomes. This will require the fashioning of both a coherent framework for action and the

development of robust practices and approaches which will underpin and guide such action. The combination

of legislative change with strong managerial action (and particularly the latter) underlies the turnaround

achieved in the Victorian and New South Wales WorkCover schemes, both of which have, in the past, faced

problems as dire as those facing the South Australian scheme.

As well as commenting upon the WorkCover Corporation November proposals, the Review has put forward a

series of approaches that it considers will, with strong managerial action, achieve better social outcomes for

injured and ill workers as well as restoring the scheme to financial health through meeting the financial

hurdles set out in the Review’s terms of reference. More detailed comment on those targets, and their

relationship to the proposals and recommendations of the Review, are set out in the next chapter of this

Report. The Review’s proposals involve an outward engagement by the workers’ compensation scheme with

a range of initiatives related to the wider labour market. In this embrace, workers’ compensation, which has

historically been regarded in negative terms and its claimants often negatively stigmatised, may be seen in far

more positive terms. That is, it may be seen as part of the solution to labour market bottlenecks and shortages

and those who suffer from occupational injury and illness may, although often precluded by such injury and

illness from returning to their pre-injury employment, be provided with worthwhile and fulfilling alternative

suitable employment. This will require sensitive and positive injury and claims management and sometimes

access to quality retraining programmes.

Two of the major themes of this Report are the necessity for quality managerial action and a workplace-based

focus. These themes come together in the efforts that are required to achieve exemplary return to work

outcomes. These include intensive, early, appropriate interventions that are supportive of injured and ill

workers and which are aimed at ensuring the quality of injury management and in effecting durable return to

work in suitable employment. Such interventions must have the workplace as their focus, hence the

importance of initiatives such as workplace-based return-to-work coordination.

In order to be truly effective, quality managerial action and a workplace-based focus needs to be rooted in a

wider context of supportive workplace culture and scheme partners who have a high level of skill, knowledge

and expertise. An effective workers’ compensation scheme requires long term, ongoing, attention to, and

investment in, increasing the capability and capacity of all scheme actors. Finally, a quality scheme needs to

be both just and accountable and therefore there is a requirement to embed strong responsibility and

accountability processes across the scheme.

Workers’ compensation schemes are dynamic entities. The last two decades have seen considerable changes

in the dominant approach that can be said to characterise such schemes. As the following diagram attempts to

encompass, there has been a dynamic of change from a concentration upon improved compensation benefits,

to an emphasis upon occupational rehabilitation initiatives to improve return to work outcomes to an
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emerging ‘work health’ model. The ‘work health’ model involves collective responsibility, involving all

stakeholders, to prevent injury and illness and to mitigate the impact of disability. It is to a large extent a

primary prevention model and, where that preventive focus has failed, one that attempts to engage, in a

holistic manner, with both the institutions of quality medical care and with the wider labour market to ensure

the most effective restoration of injured and ill workers to health and to employment. It is in the direction of a

‘work health’ model that the recommendations of this Review are pointed.

It is undeniable that some of the proposals and
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economic loss will be modernised and, particularly for the most seriously injured workers, will be the most

generous in Australia. The wider structural arrangements are aimed to position South Australia as a leading

jurisdiction in terms of a ‘work health’ model of workers’ compensation. The strong accountability

arrangements, including the Code of Workers’ Rights and the South Australia WorkCover Ombudsman will

provide a level of protection that places South Australia among the international best. As the costing of these

recommendations show, the retention (and in places, extension) of a quality benefits regime can be achieved

within the financial parameters set out in the Review’s terms of reference. The proposed legislative changes

establish the platform for the revitalisation of the South Australian scheme. A combination of strong

managerial action from the scheme regulator, efficient performance from the scheme agent and the

cooperation of all significant stakeholders can rapidly restore both the social and financial bases of the South

Australian scheme.
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6 Cost impacts

6.1 Introduction

The Review is required under its terms of reference to assess the likely financial impact, and impact on levy

rates, of recommendations arising from the review. These impacts can be viewed in a number of ways,

including:

 the individual cost impacts of particular changes

 the impact of the changes on the liability for outstanding claims; and

 funding projections.

PricewaterhouseCoopers (PwC), as previously mentioned, was engaged to act as consultant for the Review. In

this role PwC has undertaken a number of costing exercises and scenarios. This has included a review of the

actuarial costings of the WorkCover November proposals undertaken by Finity Consulting (Finity) scheme

actuary for the WorkCover Corporation, in relation to both the proposals contained in that paper and to

subsequent costing analysis undertaken by Finity. As well, PwC has played a major supporting role in the

operations of this Review and has costed the recommendations arising from the Review.

6.2 Individual cost impacts

In relation to the cost impact of individual proposals, this section briefly states:

 the WorkCover position in the November 2006 proposals

 the response taken by the Review; and

 the estimated cost impacts of both the WorkCover position and the Review’s response.

6.2.1 Definition of AWE

WorkCover proposal: that the definition of Average Weekly Earnings (AWE) in the calculation of income

maintenance (weekly benefits) be related to actual earnings in the previous period rather than the amount a

worker could be expected to have earned.

 deemed to have negligible cost impact

Review’s response: to support the WorkCover proposal

 PwC concurs that the cost impact would be negligible.

6.2.2 Maximum weekly benefit

WorkCover proposal: To reduce the maximum weekly benefit available (with the intention of aligning with

Victoria’s maximum) which would reduce the maximum weekly benefit available in South Australia from

two times the state AWE (around $1,930 at the time of costing) to about 1.25 the state AWE (around $1,190).
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 the estimated cost impact of this proposal is small (a reduction of around 0.03 percent of wages), and it

is argued it would affect only a small proportion of injured workers.

Review’s response: Not to support the WorkCover proposal.

The Review considers that this change, while it would impact relatively few workers, would have a

differential impact across industries, with most impact on the expected growth industry of mining. It would

therefore introduce an inequity into the scheme across pre-injury earnings which currently does not exist. It is

also likely to have little impact on the liability for outstanding claims, nor would it assist return to work across

the scheme.

6.2.3 Step-down of weekly benefits

WorkCover proposal: To change the replacement rate ie the weekly income maintenance benefits as a

proportion of AWE, from the existing levels of 100 percent for 52 weeks then 80 percent, to a reduced level

of 95 percent for 13 weeks then 75 percent, as exists in Victoria. The Finity estimates of the cost impact of

this proposal are for a reduction in the ongoing cost of the scheme of 0.20 percent of wages – a direct impact

of 0.13 percent and an indirect impact of 0.07 percent.

Review’s response: The Review acknowledges the need to amend the current entitlements, which remove

any financial incentive to return to work for 12 months after injury, a duration far in excess of the required

stabilisation period of most injuries. However the Review Report finds some problems with the proposed

levels following reduction. The Review Report recommends a change in the step-down duration from 52

weeks to 13 weeks, but with the level of benefits unchanged. Finity had previously provided a cost impact of

this proposal as a reduction in the ongoing cost of the scheme of 0.10 percent of wages. Using a different

methodology, PwC arrives at an estimated cost reduction of 0.11 percent of wages.

6.2.4 Post 2-year work capacity review

WorkCover proposal: To amend the provisions for on-going eligibility to receive weekly benefits more than

104 weeks from injury.

This is undoubtedly the most significant of the proposed amendments. The Finity estimates of its cost impact

range from a reduction in the ongoing cost of the scheme of 1.04 percent of wages down to a reduction of

around 0.30 percent of wages. Exactly where on this range the actual impact will lie will depend on:

 the rigour of the capacity assessment process

 the effectiveness of other provisions around dispute resolution (discussed later), and

 the extent to which return to work rates prior to 104 weeks can be improved through the effect of the

step-down considered above and the impact of the 104 week review in focussing the mind of injured

workers on return to work.

In the view of PwC, the higher end of this range (1.04 percent reduction) is not realistic in the short term

when one considers the assumptions underlying its achievement with respect to the current number of claims

currently continuing to 130 weeks, and those which would need to have assessed partial capacity at that time.



Cost impacts

198 Review of the South Australian Workers’ Compensation System Report

In this context, the Finity analysis does not include any direct increased attention to injury management,

retraining and return to work. Rather they rely on the impact of the legislative changes to benefits to achieve

scheme financial outcomes.

Review’s response:

The Review supports this proposal, but not in isolation from other changes specified in the Review

Report around greatly increased attention to injury management, retraining and return to work, and

protection of injured workers from unfair treatment.

Indeed it is the intention and expectation of the Review that greater focus on these issues early in the life of

the claim will greatly reduce the number of claims reaching 130 weeks (especially those with work capacity),

and hence will lessen any hardship this proposal may imply for injured workers.

The cost impact expected by PwC is at the mid range of Finity estimates, providing a reduction in the ongoing

cost of the scheme of 0.69 percent of wages, in addition to any indirect impact from the new step-down

proposals.

6.2.5 Medical expenditure cap

WorkCover proposal: To cap entitlements to medical expenses to 12 months after cessation of income

maintenance. The estimated cost impact of this proposal is small (a reduction of around 0.02 percent of

wages); it is argued it would assist in the administration of long term minor claims.

Review’s response:

The Review Report does not support this proposal, on the basis that this change, while it would again

impact relatively few workers and would “clean up” the administration of long term minor claims, could have

significant impact on the ongoing well-being of some injured workers, and may in fact impede their capacity

to return to work.

6.2.6 Changes to non-economic loss entitlements and assessment

WorkCover proposal: To increase the maximum payment to injured workers for non-economic loss and

change the method of impairment assessment to:

 a version of the American Medical Association Impairment Guides as the assessment instrument; and

 a medical panel as the process of assessment.

The estimated cost impact of this proposal is a reduction in the ongoing scheme cost of around 0.10 percent of

wages.

Review’s response:

The Review Report recommends a threshold of 5% for physical injury and 10% for psychological injury,

compared to the WorkCover proposals to replicate the Victorian schedules, which have thresholds of 10% and

30%, respectively. It also recommends an initial maximum benefit of $400,000, somewhat higher than

Victoria, but geared to only benefit the most severely impaired claimants. These changes will reduce the cost
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impact of this amendment somewhat depending on the final choice of tables and the rigour of applications of

the tables - from 0.10% to the range 0.05%-0.07%. In respect of psychological injury, there is likely to be a

cost increase in respect of self-insured government employers.

6.2.7 Enhanced injury management and return to work

This and the following three proposals (provisional liability, employer rebate and restricted access to

redemptions) are additional proposals by the Review.

This first change results from findings and recommendations of the Review Report around enhanced injury

management, retraining and return to work, and protection of injured workers from unfair treatment. It

appears from the Review submissions and Corporation financial statements that the South Australian scheme

invests a lesser amount in this area and is less effective than comparable schemes.

The estimated cost impact of this proposal is around an additional 2 percent to 3 percent of the gross cost of

claims, or around a 0.05 percent increase in the ongoing scheme cost ($10m to $12m per annum). This

additional cost relates to the implementation of a number of proposals and recommendations put forward in

the previous chapter of this Report

6.2.8 Provisional liability

It is proposed to introduce a system of “provisional liability”, whereby the injured worker is assumed to be

entitled to benefits, and is supported on the basis of this assumption, unless and until a finding is made to the

contrary, usually up to a maximum period. Such a system operates in NSW, and has made significant

improvements to reporting and return to work.

It is estimated that the cost impact of this proposal would be negligible, but over time would significantly

reduce disputes in the scheme and would facilitate return to work, providing net benefits.

6.2.9 Employer rebate

It is proposed to introduce a rebate on the excess payable by employers for early reporting of a claim (again

NSW has such a program in place).

It is estimated that this proposal would increase the cost of the scheme by approximately $5 million per

annum on a conservative basis, or about a 0.02 percent increase in the ongoing scheme cost. It is highly likely

that the benefit which would emerge from earlier reporting would far outweigh this cost.

6.2.10 Redemption availability

It is proposed to severely restrict the availability of redemptions to a level consistent with that current in NSW

and Victoria.

This is the most difficult of the proposals on which to place an expected cost impact. On the one hand, a

removal of the availability of redemptions without planning would undoubtedly increase the scheme cost and

the liability for outstanding claims. On the other hand, continued availability of redemptions and application

as at present would seriously compromise the success of the other proposals. Moreover, it is difficult to
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imagine how a redemption strategy would complement the proposed 130 week review. In this context, if one

postulates which injured workers would be likely to accept a redemption of 2 to 3 years of benefit value in

exchange for a future working lifetime of income support one would most likely come up with those who may

have capacity for some alternative employment or business prospects – the very same segment who would be

eligible for 130 week review.

On balance, PwC have assumed a negligible cost impact, but this will be contingent on a serious and focused

investment in return to work (as was successful in Victoria and NSW):

 particularly for claimants already in the tail but with assessed work capacity, and

 for claimants in the emerging tail, so as to pre-empt their long term status.

6.2.11 Continued exclusion of common law

The Review does not support the reintroduction of common law. Like redemptions, access to common law

would seriously compromise the success of the other proposals and would lead to cost escalation in the

medium term.

6.2.12 Summary of ongoing cost impacts

The following table summarises the above commentary:

Figure 13: Estimated cost impact - Review proposals

Proposal Brief description
Expected

impact Comments

AWE
Switch to "backwards looking" definition for AWE - actual
earnings in previous period

0.00%

Max weekly rate cap Not supported 0.00%

Step down
Move from 100% for 52 weeks then 80%, to 100% for 13
weeks, then 80%

-0.11% Depends on level of stepdown and incentive effectiveness

Post 2 year review
Amend provisions for ongoing eligibility for weekly benefits
beyond 130 weeks - align with Victorian legislation

-0.69%
Depends on effectiveness of early injury management, review
mechanism and availability of redemptions

SNELS
Replace current s43 provisions with Victorian SNEL benefits,
but with amended thresholds

-0.06% Based on rigour of application of tables

Medical cap Not supported 0.00%

Enhanced injury
management

Increase scheme investment in injury management,
rehabilitation and return to work, and protection for injured
workers

0.05% Depends on extent of implementation

Provisional liability
Worker is assumed to be entitled to benefits unless and until a
finding is made to the contrary.

0.00% Likely to be cost beneficial long term

Employer rebate
Rebate on the excess payable by employers for early reporting
of a claim.

0.02% Likely to be cost beneficial long term

Redemptions Severely restrict the availability of redemptions 0.00%
Potential to introduce a short-term cost, but necessary for a
longer term success

Total -0.79%

In summary, it is estimated that the Review Report proposals have the potential to reduce ongoing costs by

around 0.8 percent of wages.
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6.3 Impact on liability for outstanding claims

The following table shows that as at September 2006 there were approximately 21,000 active claims in the

WorkCover scheme, of which:

 About 15,000 were more than 6 months in duration, and about 11,000 more than 12 months in duration.

 Of the claims active more than twelve-months post injury, nearly 50 percent (about 5,000) were in

receipt of income maintenance benefits.

 Of the claims active more than six-months post injury, about 40 percent (about 6,000) were in receipt of

income maintenance benefits.

Figure 14: Active claim profile at September 2006

Total Claims

open @ 31 Jul

06

IM Active

Actual Sep 06

Non-IM Active

Actual Sep 06

Total

Active

payts

IM Actual

Sep 06 as

% Open Medical Hospital Physio Rehab Travel Other

Claim Duration

0-6 months 6,261 1,043 6,780 7,823 17% 4,857 210 1,291 145 246 31

6-12 months 3,126 1,045 2,930 3,975 33% 1,656 102 685 276 159 52

12-36 months 5,405 2,291 2,597 4,888 42% 1,452 67 566 269 165 78

36+ months 5,816 2,666 3,843 6,509 46% 2,414 74 977 189 320 226

Total 20,608 7,045 16,150 23,195 34% 10,379 453 3,519 879 890 387

Note: The total open claims at 31 July 2006 has been provided by SA WorkCover, while the remaining information has been taken from the
Appendices to the 31 December 2006 actuarial report provided by Finity.

On current rates of return to work, the vast majority of these injured workers would be expected to become

long term scheme beneficiaries or attract a redemption payment at around two years post injury. Moreover,

this trend would continue the snowball effect of increasingly more claims continuing into the tail, and hence

leading to successive liability increases.

The most recent Finity report on the liability for outstanding claims attributes $1.3 billion out of the total

central estimate of gross claims liability of $2.0 billion to income maintenance and redemptions – about 65

percent. About $1.6 billion in total relates to claims of greater than 1 year post injury – of which a little over

$1.0 billion relates to income maintenance and redemptions.

Given that around 50 percent of long term income maintenance claims are classified as partial incapacity, and

their average benefit level is not far below that for total incapacity, one can hypothesise a target segment of

around 2,500 to 3,000 claims, with a current average future income maintenance liability of about $150,000 to

$200,000.

The challenge is to achieve a return to work outcome for these claimants, or alternatively a cessation of

benefits at 130 weeks. The following simple table projects some high level scenario outcomes:
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Figure 15 Potential liability impact of return to work initiatives

Projected number of long
term claims returned to

work

Savings in liability (income
maintenance)

($m)

Total savings in liability
($m)

500 80 100

1,000 160 200

1,500 240 300

2,000 320 400

2,500 400 500

3,000 480 600

Again the actual outcome of this initiative will depend on the success of focussed return to work initiatives

and the rigour of the partial capacity assessment instrument and process.

On balance, given that the most success is likely to emanate from the less severely injured workers who may

have a lower attaching liability, in our view it would be optimistic to expect a liability reduction of more than

about $250m – below the mid-point of the above.

Moreover, assuming a significant injection of investment into this return to work initiative, we would expect

an increase in the liability for claims management of outstanding claims – of perhaps $40 million to $50

million.

This leads to a net expected liability reduction of perhaps $200 million, with the potential for further

reductions over time.

6.4 Funding projections

6.4.1 Introduction

The Review terms of reference nominate the following key objectives:

 the Scheme should provide fair and equitable financial and other support to injured workers, delivered

efficiently and equitably and enable the earliest possible return to work.

 the average employer levy rate should be reduced and contained within the range of 2.25 percent to

2.75 percent by 1 July 2009.

 the Scheme should be fully funded as soon as practicable having regard to the above objectives.

6.4.2 Projection starting points

PwC used the June 2006 Finity actuarial estimates of outstanding liability as its primary source of funding

start points – these align with those used by Finity in projecting the WorkCover proposals.
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The most important variables in these projections were the estimated outstanding liability of the scheme, and

the starting underlying net cost of the scheme. A particular issue was the feeling that there was need for

scenario testing around these estimates, especially given the recent trend for successive increases in scheme

liability.

Since PwC’s initial analysis was produced the estimated liability for outstanding claims has been increased by

$170 million at the June 2007 valuation, following a prior $100 million increase in December 2006. PwC

therefore deems it appropriate to use the higher starting estimates for opening liability.

6.4.3 Results

The Review terms of reference require a reduction in liability of $250 million and in scheme underlying cost

of 0.75 percent to extinguish the unfunded liability in around five to six years, while at the same time

allowing a reduction in average levy rate to 2.75 percent from 1 July 2009 and 2.50 percent from 1 July 2010.

When the scheme reaches full funding as projected, the levy rate could be further reduced to a level of around

2.0 percent to 2.2 percent depending on circumstances at the time. PwC has costed a number of scenarios. It

expects the Review recommendations to satisfy the Review terms of reference provided initiatives are

undertaken and applied as recommended, that is allowing a reduction in levy rates to the range 2.25 percent to

2.75 percent from 1 July 2009, and an extinguishing of the unfunded liability over five to six years. Should

the initiatives be more successful than we projected, the unfunded liability will be extinguished sooner, and/or

the levy rates can be reduced more quickly. Of course the opposite situation could also emerge.
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Appendix A Terms of Reference

Review into the South Australian Workers Rehabilitation and Compensation Scheme

Preamble

The South Australian Workers Rehabilitation and Compensation Scheme was established under the Workers

Rehabilitation and Compensation Act 1986 (the Act). The scheme commenced in September 1987 with the

establishment of the WorkCover Corporation which administers the scheme.

Since its inception, twenty years ago, the scheme has been modified from time to time. However, the

fundamental structure of the scheme and how it delivers its objectives in South Australia’s changing social

and economic environment has not been reassessed.

The WorkCover Board has recently considered the operation of the scheme and has developed proposals for

changes to the Act to inter alia improve the return to work rate for injured workers and better manage future

liabilities.

It is therefore considered timely and appropriate to undertake a comprehensive review of the scheme.

Terms of reference

The review shall consider the proposals of the WorkCover Board detailed in Attachment 1 arising from its

report dated November 2006 for changes to the Workers Compensation and Rehabilitation Act 1986 and

make recommendations to the Minister for Industrial Relations about those proposals and any modifications

or alternatives thereto (including those relating to weekly benefits, lump sum payments and other

entitlements, levy structures, cost efficiency and dispute resolution) having regard to the following objectives:

1 Injured workers should receive fair and equitable financial and other support that should be delivered

efficiently and equitably and enable the earliest possible return to work.

2 The average employer levy rate should be reduced and contained within the range of 2.25 percent to

2.75 percent by July 1 2009.

The scheme should be fully funded as soon as practicable having regard to the above objectives.

The Review will:

3 Investigate the operation of the current workers compensation scheme under the Act in terms of the

balance between equitable provision for the needs of injured South Australian workers and scheme

affordability for South Australian employers.

4 Consider and report upon a comparison of the entitlements structure and average premium rates under

the South Australian scheme and those in other Australian jurisdictions.

5 Assess the adequacy and efficiency of incentives for employers to reduce the incidence of injuries,

illness and claims and achieve the effective rehabilitation and return to work of injured and ill workers.
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6 Assess the likely financial impact, and impact on levy rates, of recommendations arising from the

review.

The review may, at its discretion, arrange for independent actuarial evaluation and social or economic impact

assessment of the proposals that it considers are necessary to properly inform its deliberations and the

deliberations of the Government.

The review may, at its discretion, invite written submissions from the public or interested parties relevant to

its deliberations.

The review shall report no later than 30 November 2007.
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Appendix B Submissions and consultation meetings

Submissions

Written submissions were received from the following individuals, organisations and associations.

A Class Metal

Aged and Community Services

Aged Care Association Australia – SA Inc.

AgriExchange Pty ltd

Auspine Limited

Australian Education Union (SA Branch)

Australian Lawyers Alliance

Australian Manufacturing Workers Union (AMWU)

Australian Medical Association (SA) Inc

Australian Nursing Federation

Australian Rehabilitation Providers Association South Australia

Australian Workers’ Union

Blackheath Nominees Pty Ltd

Bluebird Rail Operations Pty Ltd

Bourne Lawyers

Burgess, Mr Greg

Business SA

Construction, Forestry, Mining and Energy Union (FFPD) SA Div

Coles Group Limited

DP World Adelaide Pty Ltd

Drake Foodmarkets

Employers Mutual

Engineering Employers Association, SA

Finance Sector Union SA/NT

Fletcher, Mr Martin

Flinders University

Forbes - Hunt Boilers

Group Training Australia (SA) Inc
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Halligan, Mr Paul

Hamilton, Mr David

Independent Education Union (SA)

IMA Gallagher Bassett Services

Innovation Plus

Insurance Council of Australia

Johnston Withers

Law Society of South Australia

Lieschke & Weatherill Lawyers

Local Government Association, Workers Compensation Scheme

Master Builders Association of SA

McCulloch, Mr Glenn

Moir, Mr Philip

Miller, Ms Alison

Miller Health Pty Ltd

Motor Accident Commission

Motor Trade Association of South Australia Inc.

No Fuss Catering Co

Paturzo-Elliot, Mr Robert

Pring, Mr Graham

Printing Industries Association of Australia

Public Service Association/Community & Public Sector Union (SA branch)

QBE Insurance (Australia) Ltd

Restaurant & Catering SA

Reynolds, Mr James

SA Public Sector

SA Unions

Scott Group of Companies

Seeliger, Mr Manfred

Self Insurers of South Australia Inc

Shop, Distributive & Allied Employees Association

South Australian Wine Industry Association Incorporated

Sparke Helmore
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Sportsmed SA

Stevens, Mr Craig

Toner World Pty Ltd

TRACsa

University of Adelaide

University of South Australia

Voice of Industrial Death (VOID)

Wescombe, Mr Geoff

Wilmhurst, Mr Paul

Work Injured Resource Connection

WorkCover Corporation of South Australia
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Consultation Meetings

Consultation meetings were held with the following individuals and organisations (in order of appearance

before the Review)

Robin Shaw

Steve Standen,

Andrew Antony

Self Insurers of South Australia Inc

Trish Bowe

John DriscollInsurance Council of Australia

Ruth Korotcoff

Paul CarberryAged Care Association Australia – SA Inc.

Craig Brown

Work Injured Resource Connection Rosemary McKenzie-Ferguson

Rob Edwards

Jeanette Hullick

Local Government Association Workers
Compensation Scheme

Bronwyn Hall

Nick Thredgold

David Gray

SA Unions

Kevin Purse

Business SA David Frith

Tony KerinJohnston Withers/Australian Lawyers Alliance

Peter Malone

Trish Bowe

John McAteer

Carolyn Whelan

Public Sector

Wayne Lines

John Camillo

Jack Cook

Derek Thomas

Australian Manufacturing Workers Union

Alan Sibbons
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Dr Peter Ford

Dr Duncan Wood

Australian Medical Association SA Inc

Dr John Wyett

Margaret Kelly

John Fountain

Ruth Carter

Ken Gluche

Law Society of South Australia

Hugh Rischbieth

George HallwoodAustralian Rehabilitation Providers Association
Inc

Bozena Chambers

Stephen MyattEngineering Employers Association, SA

Chris Stathy

Individual Phil Moir

Andrea Madeley

Edith Logan

Voice of Industrial Death

Cynthia Fielding

Kelvin Humphries

Brenton Lewis

David Cocks

Mal Baxter

Group Training Australia (SA) Inc

Mal Aubrey

Brian SmedleySouth Australia Wine Industry Association Inc

Sarah Hills

Andrew Towers

Colin Schunker

Clementina Humphrey

DP World Adelaide Pty Ltd

Sheryl Pastro

Tom StubbsGovernment Reform Commission

Tania Dziadosz
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Ken SmithPublic Service Association/Community & Public
Sector Union (SA branch)

Nadia Zivkovic

Employers Mutual Cameron McCullagh

Geoff Vogt

Dr John Wyett

Motor Accident Commission

Peter Lugg

TRACsa Liz Furler

Heather Parkes

Judge GilchristWorkers Compensation Tribunal

John Correll

Les BirchConstruction, Forestry, Mining and Energy
Union (FFPD) SA Div

Andrea Costa


