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12TH September 2007 

 

 

 

The Hon (Members Name) 

South Australian Parliament 

Legislative Council 

 

 

 

OCCUPATIONAL HEALTH, SAFETY AND WELFARE (PENALTIES) AMENDMENT BILL 

 

 

 

On behalf of the families of VOID, I would ask you to please consider these 

thoughts when contemplating your position on this Bill. 

 

VOID (Voice Of Industrial Death) is a group formed in May 2006 as a means to give 

the issue of workplace death representation with legislators and as a support 

mechanism for family dealing with the loss of a loved one. 

 

It is probably fair to say that no one has paid a higher price for poor safety practise 

in the workplace than the VOID families.  Those of us who have buried and 

mourned our loss must come to terms with some hard realities in the face of what 

we believed was a system of fair justice. 

 

This legislation is so vital it’s hard to put into words, especially given the emotional 

investment of the people of this group.  However, we know and accept that laws 

are not written to placate grieving families.  The purpose of good legislation is to 

work as a deterrent and while we will bear the burden of our own heartache, what 

we need to see is a remedy for a less than adequate workplace safety culture so 

that others can be spared this same dark journey.   

 

On behalf of these families I appeal to you to try for a moment to consider what it 

must be like to lose someone you love to a traumatic accident at work – only to 

later learn how simple safety measures could so easily have avoided the death.   

Accidents happen, of course – but one only needs to spend a few hours reading 

SAIR Court judgements to understand that there are a number of these accidents 

that went well beyond failing a duty of care.     
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Section 19 (Duty Of Care) is set up as the catalyst for cases where an accident 

occurs in the workplace.  It outlines the fundamental right of every worker to be 

safe from harm in his or her working environment as far as reasonably practical.   

 

S19’s Duty of Care is the principal piece of legislation utilised by the Industrial Court 

to convict employers who failed to observe crucial safety measures.  It was the 

best option to control the activity of ALL negligent bosses irrespective of the 

severity of that negligence – or the end result.   

 

Business in South Australia is untouchable by common law because this system lays 

no fault at the hands of the employer.  The injured worker and the families of 

deceased workers have no choice but to rely on the OHS&W Act to see to it that 

their loved one did not die for nothing.     

 

Companies are afforded the legal privilege to minimise their damage (or the 

penalty) by defending these charges.   Words like ‘hindsight’ or those with a similar 

meaning are par for the course.  Through expensive lawyers, employers will argue 

that some jobs are just dangerous and risks are unavoidable.  

 

The questions beckons – how many workers need to die under an unstable load – 

or ripped apart by a machine - buried alive – crushed by unguarded machines – 

drowned, burned by chemicals before the word ‘hindsight’ stops being used?   

 

History is supposed to teach us how to prevent accidents – how to train people 

properly – to supervise those who are still learning – to look for and assess risk rather 

than wait for an accident to happen.  Safety systems are supposed to stop these 

accidents from recurring time and time again.  And yet they fail. 

 

There are companies out there with a fantastic safety culture – these are the 

companies that do not tolerate words like hindsight.  They are proactive rather 

than reactive.  Safety culture is not dependent on elaborate and expensive 

systems – it is a mindset…it is a way of thinking.  It is about valuing the people who 

help build your business.  Companies like this understand that a strong safety 

culture in the workplace starts at the very top – at the management level – only 

then will it filter down through the ranks. 

 

In reviewing the Stanley Report, we would ask you to consider the possibility that 

the very legislation that was designed to uphold the importance of the South 

Australian worker actually places less value on him than that of a marine snail. 

  

In the Stanley Report (Volume 3 Page 113) a comparison was made by 

measuring the penalties for taking abalone without a licence to that of an 

employer causing the death of a worker.   

 

The report states precisely and word for word, “There seems to be less value 

placed on the life of a worker.” 

 

Somehow, and we are not sure how, we have been convinced that a business 

establishment would never knowingly or recklessly place the welfare of its 
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workforce in danger – therefore such legislation is not required.  This mindset is 

clearly evident by the general attitude of the business and employer lobbies and 

indeed, sadly by some of the observations within this very debate.  

 

The business lobby argues that their members will fall prey to an unintentional 

consequence of their actions – as outlined by the Hon. Sandra Kanck in her 

contribution to this debate.    

 

The question must be asked.  Is this as opposed to intentional consequences - like 

drawing a comparison from unintentional manslaughter to an intentional murder?   

 

Only in the workplace can death or serious bodily harm be caused by reckless 

negligence without a fitting penalty. 

 

If we study the wording of the crime of manslaughter, we can see where a 

defendant does not have sufficient intention or knowledge that his or her actions 

will cause death or Grievious Bodily Harm [s13 Criminal Law Consolidation Act 

1935].  

 

Criminal manslaughter can also be classed as 'involuntary' and this is explained 

where a death results from an unlawful or dangerous act carrying with it an 

appreciable risk of serious injury or death.  It says nothing about recklessness or 

intent with knowing - that particular working  is reserved for murder in the criminal 

jurisdiction.   

 

Interesting to note, the current Aggravated Offense (S59) requires the prosecution 

to prove a reckless indifference to a knowledge of serious risk to life.  The Hon Nick 

Xenophon raised concerns about this clause in 2005.  It is fitting and proper that 

the Government has reacted to this because the wording of that clause drew 

some dangerous parellels to the crime of murder.  More interesting still is that it sat 

in legislation for more than 20 years before anything was done to address this. 

 

In examining the wording of the Penalties Bill under the amended Section 59, the 

clause has a requirement to deliver the onus of proof of recklessness or a knowing 

of a serious risk.  They are very serious offences but it is vital that this legislation 

exists.   

 

The need to prove a recklessness by act or omission goes well beyond a ‘Duty of 

Care’ and yet if anyone has been misfortunate enough to sit with the investigation 

team as they try to explain to family members why they were unable to lay 

charges against a particular employer for failing their duty of care, one actually 

begins to appreciate just how heavy even that burden of proof is.   

 

When we refer to this burden of proof, we have to remember also that a great 

deal of the collection of evidence is undertaken by the investigation process that 

relies heavily on the statements of employed workers to speak up against the 

organisation that pays their wages and holds their future employment in its hands.     
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The Hon. Caroline Schaefer commented that under this proposed legislation that it 

was quite conceivably to see a small business, after a serious incident (and, she said 

she hoped, it would be a serious incident) put out of business and, indeed, that also 

has serious ramifications for the remaining employees. 
 

Remembering that these amendments are aimed specifically at the type of 

behaviour that has a reckless regard for human life, we would respectfully ask 

whether this line of thinking is actually asking us to place the prosperity of a business 

over and above that of human life?   

 

The Hon Sandra Kanck also recalled a story about the scalping of a young 

apprentice and suggested that these safety standards were difficult to enforce 

because young employees think they have eternal life and to enforce some of 

these regulations would be a real blight for employers. 

 

As the mother of a dead child – an apprentice, I take special interest in the 

wellbeing of our young workers and I have addressed hundreds of young workers by 

now talking to them about my son and what happened to him.  It is true, young 

workers run the greatest risk of injury and death BUT it has nothing to do with this so-

called heedless state of mind.  

 

There is an abundance of scientific research worldwide that offers clarification as to 

why young people fail to identify hazards.  It has an awful lot to do with the fact that 

their brains are not yet finished developing at a physiological level.  It has even 

more to do with a lack of training; life experience, rational thought process and 

most importantly, a lack of a true perception of cause and effect.    

 

None of this takes into account the additional problems young workers face being 

new to a job.  Having come from a fairly sheltered and safe environment from the 

home and school, now suddenly having to gauge all the hazards that their adult 

counterpart take for granted as being obvious.  Yes, we hope that someone takes 

the time to train them properly – but time is money and money is profit.   

 

Is the amended Section 59 going to become a lawyer’s picnic?   

 

Lawyers will do what they are paid to do and that is to get their client off.  The 

amendment to Section 59 is comprehensive for good reason.  Legislation written 

without enough definition is highly vulnerable to being pulled apart by lawyers.   

 

Further, the argument that this legislation will become a lawyer’s picnic is rather 

interesting given what is happening right at this moment in the Industrial Courts. 

 

There is a solid argument for more comprehensively written legislation when we 

have a time-proven and relatively straightforward clause like S19 of the OHS&W Act 

1986 being dragged through the High Court on a technicality as we speak – and all 

this after the same ‘question of law’ was clarified by the Industrial High Court some 

17 years ago.     
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The sad reality is that we need this legislation – the tougher penalties AND scope for 

addressing serious disregard for safety, in order to protect the welfare and lives of 

our workers.   We’d all like to believe it’s not necessary and that all employers will 

always have the welfare of their workers at heart but I would beg your indulgence in 

the possibility that rogue employers do exist.  I would not be writing this letter to you 

asking you to support this legislation if that were not the case. 

 

It just seems so very wrong to tolerate the concept that the illegal poaching of a 

shellfish holds higher consequences than causing the death of a worker through 

cost cutting / ignorance / apathy / negligence – it really does not matter which 

one, it’s a current reality no matter which way we look at it.  

 

 

 

 

Yours Sincerely 

 

Andrea Madeley 
President and Founder 

VOID – Voice of Industrial Death 


